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REVIEW OF 1915. 


Not within the memory of man has there been, nor can history tell 
us of, a year as eventful as that ending on December 31, 1915. In at- 
tempting to describe the effect of the unexpected occurrences of 1915 
upon finance, manufactures, trade, national boundary lines, interna- 
tional relations and generally upon economic conditions throughout the 
world, one’s stock of superlatives is soon exhausted. In attempting 
to state what the future will hold for thé world of finance and trade 
and for this country in particular as a result of the European cata- 
clysm, one must draw upon his prophetic powers rather than his ability 
to arrive at sound conclusions and make accurate predictions, based on 
facts in hand. 

Students. of industry and finance turn their minds at this time to 
many questions pertaining to the future and attempt to find solutions 
to the many problems with which the world is faced. What has been 
the actual effect of the war thus far? Are we as a nation prosperous at 
the present time? Is that prosperity actual and sound or is it artificial? 
How long will the war continue? What will be the effect of its contin- 
vation on Europe and on the United States? . What will happen when 
hostilities cease? The answers to these questions, many of which un- 
fortunately are unanswerable, would be the key to the future, the guide 
which would enable the business of the world to map out and plan its 
future activities. 


Banking.— Never in the history of the banking business has there 
been such a year as 1915. The business transacted by banks all over 
the country increased in a manner unprecedented. From all sources 
come reports of unusual activity. The Federal Reserve Bulletin for 
January, presenting reports from the Federal Reserve Banks in the 
twelve districts, shows excellent business conditions throughout the 
country, not only in banking, but in other lines as well. 

Superintendent of Banks, Richards, in his report on banks of de- 
posit and discount, which was transmitted to the New York Legislature 
at its opening on January 5th, asserts that “ The last fiscal year was 
not only one of the most eventful years in the history of the Banking 
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Department of the State of New York, but promises to be memorable 
as an epoch-making period in the financial history of the United States.’’ 

One thing which establishes the fact that 1915 was a thriving year 
in banking circles is the unprecedented increase in deposits during the 
year. In New York City many of the banks have made memorable 
records. The Liberty National Bank reported on December 31, 1915, 
deposits amounting to more than 83 million dollars, an increase of 
177% over the amount reported a year ago. The Guaranty Trust Co. 
and the Mechanics and Metals National Bank more than doubled their 
deposits, the former having 418 millions and the latter 203 millions in 
deposits. The Chase National Bank made the noteworthy increase of 
75% in its deposits. The National Bank of Commerce had an increase 
of 70% and the Seaboard National Bank shows that its deposits in- 
creased by 64%. Increases in degrees varying between 40% and 50% 
were reported by the National Park Bank, American Exchange Bank, 
Broadway Trust Co., Merchants’ National Bank and the Coal and Iron 
National Bank. The Irving National Bank increased its deposits by 
more than 334%. 

The resources of the many of the metropolitan banking institutions 
are mounting to unheard of figures. During the year the Guaranty 
Trust Company passed the half billion mark and shows total resources 
amounting to 505 million dollars. The resources of the National Bank 
of Commerce, reported on December 31, 1915, are 316 millions. The 
Chase National Bank has 284 millions in resources and the Mechanics 
and Metals National Bank, 232 millions. The resources of the National 
Park Bank amount to 192 millions and the statement of the Hanover 
National Bank indicates that its resources are upwards of 189 millions. 

Chicago.—The prosperity in the banking business has not been con. 
fined to New York, or to any particular locality; it has been general- 
The Continental and Commercial, the Corn Exchange National and 
the National Bank of the Republic, three of Chicago’s leading financial 
institutions, are each able to show that their deposits increased from 
25 to 30 per cent. 

Pittsburgh.—In Pittsburgh the Mellon National Bank had on deposit 
at the first of the present year more than 61 millions, a gain of nearly 
40% over the amount reported a yearago. The People’s National Bank 
of Pittsburgh, in the brief period of four months prior to January Ist, 
1916, increased its deposits by about 20%. 

Cleveland.—The same evidences of prosperity are found in Cleve- 
land, where Union National Bank made an increase of approximately 
60% in its deposits during 1915, jumping from 12 to more than 20 mil- 
lions. The First National of Cleveland closed the year on December 
31 with deposits amounting to a sum in excess of 46 million dollars, an 
increase of more than 36% over the amount of deposits’reported a year 


ago. 
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Philadelphia.—Approximately 58% is the measure of increase in the 
deposits of the Philadelphia. National Bank, which on December 31st, 
reported deposits amounting to $88,791,744. The Girard National Bank 
of Philadelphia and the Corn Exchange National Bank, of that city, re- 
port that their deposits increased by 45% and 41% respectively. 


Clearing Houses.—The clearing houses of the country constitute a 
familiar and popular test of trade and financial conditions. Up to the 
fall of 1915 the largest weekly total of clearings was 4868 millions. 
This amount represents the clearings of the first week of January 1910. 
A new record was established in the third week of November, 1915; 
when the clearings amounted to 4903 millions, an increase of 74% over 
the corresponding week of 1914. 


Ammunition Industry.—Undoubtedly the first industrial impetus 
brought about by the war was felt by the manufacturers of ammunitions, 
including those’ whose plants were capable of being converted to the 
manufacture of war material. Dozens of great manufacturers of steel, 
copper and brass have, as a result of the war, turned their equipment to 
the making of guns and munition. The ammunition business has as- 
sumed such immense proportions in the past year that the mind can 
hardly grasp it all. Cities have virtually been turned into great ar- 
senals, huge manufacturing plants have been erected and equipped in 
remarkably short time. Bridgeport, Conn., is a striking example of 
the changed conditions. In that city a row of one story brick factory 
buildings and a parallel row of five story buildings, a quarter of a mile 
long were erected on a site near the Union Metallic Cartridge Works 
in five months. In another two months, necessary machinery for turn- 
ing out munitions of war had been installed in eight of the eighteen 
buildings erected and 3000 workmen were busy making supplies for the 
Allies. Last November there were 3000 men for the Remington Arms 
Co. at Bridgeport. It is said that by April that company will be em- 
ploying from 16,000 to 20,000 men. In February, 1915, the real estate 
dealers of Bridgeport reported that they had accommodations for some 
800 families. Every one of these was rented before the summer was over 
and new homes was under construction. Sleeping accommodations 
were so scarce that new arrivals looking for work in the ammunition 
factories were compelled to sleep in the railroad station. Many rooms 
were occupied by three sets of lodgers each day, working on different 
shifts in the gnn and ammunition plants. An increase of 40% in the 
population of Bridgeport in a period of eighteen months is predicted as 
a result of the war orders that have come to the manufacturers of that 
city. 

Iron.—The monthly statements of the country’s iron production are 
always looked upon as an indicator of general industrial conditions. One 
reason for this is that every other industry must increase its orders for 
steel and iron whenever it is preparing for a period of activity. Iron 
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is known as atraditional barometer of trade. A rise in the prices of steel 
and iron is generally accepted as a positive indication of general trade 
revival. During the month of February, 1913, the average daily out- 
put of iron was 92,600 tons. This was a record in the production of 
iron and remained a record until last September, when the production 
crossed the 109,000 ton mark. Never in its history has the iron and 
steel trade had a demand so overwhelming and under such steadily 
increasing prices. It is true that much of the activity on the iron and 
steel trade is due to war orders. Nevertheless, iron is an important 
factor in and essential to the promotion of practically every peaceful in- 
dustry as well as to the conduct of war. The usefulness of the iron 
market as an indicator of general trade conditions cannot be said to be 
destroyed by the existence of conditions which produce such enormous 
orders for materials of war. 


Copper.—The war has had its effect on copper, for copper enters 
into the makeup of ammunition and guns in various ways. Those who 
first predicted that a new demand would be brought about by the Euro- 
pean outbreak were principally those, who hoped for such a demand. 
The experts pointed out that the decrease in the amount of copper used 
in peaceful pursuits would more than offset the military consumption of 
that metal. It was not until the early part of 1915 that there began to 
be a realization of the fact that the copper industry would be favorably 
acted upon by the war. About that time there came from Berlin a 
statement that the Germans were using up copper along their firing 
lines at the rate of 100,000 tons perannum. Later in the year this esti- 
mate was declared to be far to conservative. 

The question arises naturally as to what effect the termination of the 
war would have upon copper. At the present time the consensus of 
opinion of those who should know is hopeful and optimistic. A con- 
tinuation of the prosperous conditions attained by this industry is looked 
for because it is believed that the stoppage of war orders will be more 
than made up by the demand for copper for reconstruction purposes 
in Europe and for industrial uses in this country. 


Automobile Industry.—The automobile trade is a reflector of gen- 
eralindustrial conditions. According to Mr. John N. Willys, president of 
the Willys Overland Company, all indications, drawn from the auto- 
mobile business, are to the effect that we are now enjoying one of the 
greatest periods of prosperity in our history and that this condition of 
prosperity will continue. While the motor car has passed that stage 
in its development, where it was looked upon as a luxury to be in- 
dulged in only by the well-to-do and is now recognized as an economic 
necessity in both business and private life, nevertheless its sale in- 
volves a sum of money which would be available only in times of gen- 
eral prosperity. Mr. Willys’ optimistic conclusions are based on the 
fact that five largest automobile producers in this country turned out 





EDITORIAL 5 


about 600,000 cars in 1915 and that the same five are planning an out- 
put of approximately 960,000 machines for the year 1916. This indi- 
cates that the total production of 1916 will be greatly in excess of a 


million cars. 
—— 


BANKING LAW. 


Money Deposited with In the case of Kuter v, State Bank, re- 

Bank As Security cently decided by the Supreme Court of 

for Contract. Kansas and published herein on page 26, 

we have an action brought against a bank 

by one of the parties to a contract to recover the sum of $2000, which 

he deposited with the bank as security for the performance of his 
contract. 

It appeared that the plaintiff sometime previously had entered into 
a contract with one Richards, by the terms of which he agreed to ex- 
change a farm, a gasoline engine and a feed grinder for a stock of 
merchandise. The contract designated a certain day when the ex- 
change was to be completed. It contained various stipulations as to 
the different things each of the parties was todo. It was apparently 
a document of unnecessary length for the court states that it contained 
more words than would be necessary to effect the consolidation of two 
railroad systems. Among other things, it provided that the contract 
should be left with the defendant bank and that at the same time each 
of the parties should deposit the sum of $2000, which should be the 
measure of damages suffered by either party by reason of the failure 
of the other to fully perform his part of the contract. In the event of 
such default, it expressly directed the bank to pay to the other party 
the $2000 deposited byjthe delinquent party. It seems that the contract 
was never carried out and, though it does not so appear from the 
opinion, it is apparent that the parties had mutually abandoned the 
deal. The plaintiff's action was to recover the $2000 which he himself 
had deposited. 

The court held that the provision in the contract for the payment 
of $2000, in case of default, was void because it was a ‘‘ penalty,’’ but 
that the plaintiff was not entitled to recover his $2000 because he had 
not shown that Richards, the other party to the contract, had no claim 
against the fund for actual damages sustained by him. In other words, 
while Richards could not have recovered the entire $2000 as damages 
for the plaintiff’s breach, still he might have been entitled to a smaller 
sum, representing the actual damage sustained by him. The plaintiff, 
not having shown that Richards had no such claim against the fund, 
was not entitled to recover. 

In this connection, it may be of interest to refer briefly to the rules 
of law, under which the penalty clause of the contract was declared 
void. Parties to contracts frequently decide beforehand upon the 
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amount which shall represent the damage sustained by them, in the 
event of a breach, and insert in the contract a stipulation requiring the 
payment of that sum, in case of such breach, In some instances a pro- 
vision of this kind is held to be valid and in others it is held to be un- 
enforceable. It depends upon whether the courts construe the payment 
provided for inthe contract to bea ‘‘penalty’’ or ‘‘liquidated damages.’’ 

If it appears that the money is to be paid by way of a“ penalty,’’ 
the provision is void. The party to whom the money is to be paid, in 
case of breach, cannot in such circumstances recover the entire amount. 
He is allowed to recover only the amount of damage which he alleges 
and proves that he actually suffered by reason of the breach. An 
illustration of a ‘‘ penalty’’ contract is a contract for the payment of 
a certain sum of money, containing a provision that in case of default 
a much larger sum must be paid by the defaulting party. This is a 
‘* penalty ’’ and cannot be enforced. 

On the other hand, if the court decides that the contract merely 
calls for the payment of “‘ liquidated damages,’’ the stipulation is 
valid and can be enforced for the full amount, in case of default. 
Where the contract calls for the doing of something of uncertain value 
and provides for payment of a certain sum, in case the terms of the 
contract are not complied with, the stipulation is looked upon as calling 
for “‘ liquidated damages.’’ The most common illustration of a valid 
agreement for ‘liquidated damages’’ is found in building contracts, 
wherein the builder agrees that, if the building is not completed by the 
time specified in the contract, he will pay to the other party a certain 
sum for each day, week, or month during which he may be in default. 

Where the contract calls for the performance of a various number 
of acts, some important and others trivial, some having a fixed value 
and others having an undetermined value, a provision calling for the 
payment of a stipulated sum upon the breach of any condition of the 
contract, is looked upon as a ‘‘ penalty’’ and is, therefore, held to be 
void. It was under this rule that the court determined that the con- 
tract under consideration called for the payment of a ‘‘ penalty.’’ 

In a dissenting opinion, it was pointed out that the defendant bank, 
in this case, might have relieved itself of all liability and might have 
avoided the litigation, involved in determining the plaintiff’s right to 
the fund, by simply depositing the money in court and asking that 
Richards be made a party to the suit and set up for himself any claims 
which he might have against the money. It may have been that the 
bank had its own reasons for not adopting this course. In cases of 
this kind, that is, in cases where a bank is sued for money, which it 
holds merely as stakeholder and against which it has no claim of its 
own to enforce, the best and most inexpensive course for the bank to 
take, is to deliver the money into court and let the various claimants 
to the fund fight it out among themselves. 


EDITORIAL 7 


Effect of Delay in The case of Sulsberger & Sons Co. v. Kramer, 
Presenting Check. recently decided by the Appellate Division of 
the New York Supreme Court and published 
herein on page 13, tells a story of how the drawer of a check may be 
discharged by a delay in presenting it for payment. In this particu- 
lar instance, the holder of the check indulged in the delay on the 
ground of convenience and because a prompt depositing of the check 
would have involved a slight alteration of ordinary business routine. 

These are the facts. The plaintiff company, a wholesale dealer in 
meat, had its place at Binghampton, N. Y. Once a week the plaintiff 
would send a carload of meat to Elmira, N. Y., where it would be dis- 
posed of to various customers. Among the customers was the defen- 
dant, who lived at Montour Falls. On the afternoon of Wednesday, 
October 29, 1913, the defendant delivered his check to the plaintiff's 
agent at Elmira in payment for meats sold and delivered to the de- 
fendant. The check was drawn on a bank at Montour Falls and was 
payable to the plaintiff’s order. The agent had no authority to in- 
dorse it. He retained the check and carried it to Binghampton on his 
return to that city Friday night and on Saturday morning, he delivered 
it to the plaintiff’s cashier. The bank account having been made up for 
the day, the check was not deposited untilthe following Monday. The 
fact that Tuesday was a bank holiday helped to delay the collection a 
little longer. The Binghampton bank forwarded the check through a 
bank in Albany in the ordinary course of business and it was presen- 
ted to the Montour Falls bank for payment on November 7th, nine 
days after delivery to the plaintiff's agent. It was not collected for 
reason that the drawee bank had closed its doors for good on the day 
before presentment and had made an assignment for the benefit of its 
creditors. It appeared that at all times between the delivery of the 
check and failure of the bank, the defendant had sufficient money on 
deposit to pay the check, if presented. 

It was held that the manner in which the plaintiff company had 
dealt with this check did not conform to the rule, which requires a 
check to be presented for payment within a reasonable time after its 
issue. The penalty for not presenting a check in conformity with this 
rule is that the drawer is discharged to the extent of any loss suffered 
by him asa result of the delay. In this case, the drawer suffered a 
loss because of the fact that the bank on which the check was drawn, 
failed on the day before it was presented. 

If, upon receiving the defendant’s check, the plaintiff’s agent had 
mailed it to the office of the plaintiff at Binghampton, it would have 
been received in time to have been forwarded and collected in the or- 
dinary course of business before the failure of the drawee bank; and, 
in spite of the delay occasioned by the agent’s retention of the check 
until his return to Binghampton, if it had been deposited on Saturday 
morning, at which time it was turned over to the plaintiff’s cashier, it 
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would have arrived at Montour Falls and been presented before tke 
failure of the drawee bank. The holder of a check cannot delay its 
presentment to suit his own convenience. If he does so, as it appears 
was done in this case, and loss ensues by reason of such delay, the re- 
sponsibility is his and he must bear the loss. 


Payment of Gheck When a bank pays a check drawn 
Bearing Forged indorsement upon it which bears a forged in- 
After Payment Stopped. dorsement, it may recover the 


money thus paid from the party by 
whom it was collected. The fact that the party who received payment 
of the check was an innocent holder is immaterial. The forged in- 
dorsement is wholly inoperative and gives the holder no rights what- 
ever. He cannot enforce the check and, if he succeeds in collecting 
it, he will not be permitted to keep the money. 

But the situation is different when a bank, through mistake, pays 
a check after it has been directed by the drawer notto pay. In such 
case, if the bank pays the check to an innocent holder, it has paid out 
itsowa money. It cannot charge the amount of the check against the 
drawer’s account and it cannot recover the money from the person to 
whom it was paid. It may be that this ought not to be the law and 
that a bank should be entitled to recover in such circumstances, but 
the fact remains that it is the law. 

These two propositions of law are quite well settled. In one case 
the bank can recover. In the other case it can not recover. Whatare 
the rights of the bank when both of these conditions appear, that is, 
when the bank has paid a check bearing a forged indorsement, after it 
has been directed by the drawer to stop payment? Can the bank 
recover the money paid in such a case under theory that it was paid on 
a forged indorsement, or is it precluded from recovery because of the 
fact that the payment was made after the bank had received instructions 
from the drawer not to pay? 

This is the situation presented in the case of the National Bank of 
Commerce v. First National Bank, a recent decision of the Oklahoma 
Supreme Court to be found herein on page 17. It was held that the 
bank in this case, could not recover the money from the innocent holder 
of the check to whom it had been paid. 

It appeared that on February 26th, a depositor in the plaintiff bank 
directed it not to pay a check for $100, which he had drawn upon the 
plaintiff, payable to the order of Horace Posey. On the 28th of 
February, the check was presented in good faith by the defendant 
bank. At the time of the presentment, the assistant cashier, to whom 
the presentment was made, had forgotten for the moment that payment 
had been stopped and he paid over the amount tothe defendant. Later 
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it was discovered that the payee’s indorsement on the check had been 
forged. The court decided that this case was governed by the rule, 
applicable to the payment of stopped checks, and not by the rule, 
which regulates the payment of checks bearing forged indorsements 
and that the plaintiff bank was not entitled to get its money back again. 
‘“ Two days prior to the date on which the drawee bank paid the check,’’ 
it was said in the opinion, “‘ it was directed by the drawer not to do so, 
but negligently failed to observe such direction and contrary thereto 
and without authority did pay the same. Under such circumstances, 
we are of opinion that plaintiff is precluded from setting up the forged 
indorsement as against the innocent holder.’’ 


Cancellation of Promissory When a person discovers that his 
Note for Fraud. signature on a promissory note has 
been obtained by a fraud, he cannot 
afford to wait until the note is presented for payment and then refuse 
to pay it, or until action is brought and then put in the defense of 
fraud, because the note may be presented, or the action may be in- 
stituted, by a holder in due course, against whom the defense of fraud 
is unavailable. He must take immediate action upon making this 
discovery. He must, unless he is willing to run the risk of being 
obliged to pay the note, bring an action for its cancellation. 

That is what happened in the case of Bank v. Damron, a Texas 
decision on page 29 of thisissue. The action was brought by the maker 
of a note against the bank by which it was held. The plaintiff, who 
signed the note with her mark as signature, was about 70 years of age, 
ignorant, uneducated and, according to the opinion, ‘‘ practically un- 
able to read and write.’’ It appeared that at the time the plaintiff 
signed this note, her grandson was indebted to the defendant bank. 
With the cashier of the bank, he visited her home, which was several 
miles in the country, for the purpose of obtaining her signature upon 
the note in question. The plaintiff testified that the cashier repre- 
sented to her that the note was for $1,700, when, as a matter of fact, 
the note called for $3,300. She further testified that the cashier told 
her that he had also signed the note and that if she would sign it, ‘‘ he 
would stand between her and all danger.’’ The grand-son and cashier 
told her that this was an extension of another note and that they simply 
wanted a little longer time upon the obligation and that they had 
plenty of cattle, out of which they could raise the money to meet the 
note. When she signed the note, she told them that she would not 
pay it at all and she testified that they took it upon that understanding. 
It was held by the court that the facts recited were sufficient to entitle 
the plaintiff to a cancellation of the note. 
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Authority of Bank The cashier of a bank has no authority to bind 

Cashier to Release’ the bank by an agreement with the maker of 

Maker of Note. a note, held by the bank, purporting to release 

the maker from liability to the bank on his ob- 

ligation. This is the proposition decided by the Supreme Court of 

North Carolina in the case of First National Bank v. Lennon, published 
herein on page 36. 

The facts brought out at the trial showed that the two defendants, 
Lennon and Edens, entered into a partnership and purchased a livery 
business from Hinson Brothers for $1500. To pay the purchase price, 
Lennon borrowed $500 from the plaintiff bank on his individual note, 
secured by a mortgage on real estate, and paid the money to Hinson 
Brothers. For the balance of $1000 Lennon and Edens executed to 
Hinson Brothers two notes for $500 each, secured by chattel mortgages 
on the livery equipment purchased. When the first of these two notes 
became due, Lennon and Edens were unable to pay it. They there- 
upon indorsed the note to the plaintiff bank which, at their request, 
paid the amount to Hinson Bros. This is the note upon which the ac- 
tion was brought. 

Upon the trial Lennon attempted to defend on the ground that the 
cashier of the plaintiff bank had released him from liability on the note. 
He claimed that at a certain time prior to the commencement of the 
action, when he and Edens dissolved partnership, the cashier agreed 
that, if Edens would pay $300 on Lennon’s $500 note, which was se- 
cured by the real estate mortgage, the bank would release Lennon from 
liability on that note and also from liability on the $500 note, which 
was involved in this action. Lennon further claimed that the cashier 
agreed that he would look to Edens for payment of both of the notes. 
The cashier denied that he entered into this agreement with Lennon 
ani testified that Lennon had been released from liability only on the 
note secured by the real estate, on which Edens had paid $300, and 
that there was no agreement to release Lennon from liability on the 
$500 note in suit. 

It was held that, even though Lennon’s version of his dealings with 
the plaintiff bank was correct, he was nevertheless liable on the note 
in question. In the first place, there was no consideration on which to 
base such a release and in the second place the cashier of a bank is 
without authority to bind the bank by any such agreement. Such an 
agreement is entirely beyond the scope of the agency of a bank cashier. 


amt CWlammnete In some of the states a married woman 
Liability On Indorsement. is by statute rendered incapable of 
becoming liable as an accommodation 

indorser; in other states, she is permitted to assume such a liability. 
New Jersey is one of the states in which a married woman, who signs 
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a note as accommodation indorser, cannot be held liable thereon. New 
York is one of the states in which the accommodation indorsement of 
a married woman is as valid and binding as that of any other person, 
capable of entering into such contracts. 

In the case of Heidelburger v. Heidelburger, a recent decision by 
the Appellate Division of the New York Supreme Court, published on 
page 38 of this issue, there was presented a question involving the con- 
flict between the opposing rules of these two jurisdictions. It appeared 
that the defendant, who was sued as the accommodation indorser of 
certain notes, was a married woman. The notes, which were seven in 
number, were executed by the husband of the accommodation indor- 
ser. The notes were all payable at the offices of a trust company lo- 
cated in the State of New Jersey. It appeared that the indorser was a 
resident of the state of New York, but that at the time of the making 
of the notes, she was temporarily sojourning in New Jersey and that 
she indorsed them in that state. It was conceded that under the law 
of New Jersey a married woman cannot become liable as an accom- 
modation indorser. It was also conceded that the defendant indorsed 
merely for accommodation. 

The question presented was whether the defendant’s liability was 
governed by the law of the state of New York, or by that of the state 
of New Jersey. It was held, and the holding is supported by all the 
authorities, that a contract of indorsement is governed by the law of 
the state in which itis made. The indorsements in this case, having 
been made in the state of New Jersey, were not valid and the defen- 
dant was not liable upon them. 


Thett of Check. Mitchell v. State, published on page 33 of this 

number, represents a criminal prosecution in the 
state of Texas, based upon the alleged theft of a check, which resulted 
in a decision to the effect that there had been no theft, and that the 
defendant was not guilty of the crime charged. 

It appeared that the defendant had sold to a dealer a quantity of 
pecans, weighing slightly more than 200 lbs. Upon the delivery of 
the pecans, the dealer wrote out a check for the amount of $31.00 and 
handed it to the defendant. After the defendant had departed with 
the check, the dealer discovered that he had made a mistake in the 
amount. It seems that he intended to write the check for $13.00, but 
in some way got the figures transposed and made it for $31.00. The 
dealer thereupon sent a boy after the defendant to ask him to return 
and have the error corrected. The boy overtook the defendant before 
he reached the bank, on which the check was drawn, and explained 
the situation to him. The defendant stated to the boy thit he would 
return later and would pay the difference. However, he proceeded to 
have the check cashed and did not return to the dealer’s place of busi- 
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ness to settle the matter with him. He was thereafter arrested and 
convicted on a charge of the theft of the check. 

The defendant appealed from this conviction and the appellate court 
held that the conviction was not supported by the evicence and that 
there was nothing to indicate that he had stolen the check. It was de- 
livered to him by the dealer and he received it in good faith and with- 
out knowledge that there was anything irregular about the transac- 
tion. In other words, he came into possession of the check by lawful 
means. If he ever had any fraudulent intent with reference to the 
check, it was formed subsequently to the time when it came into his 
posession. In order to constitute the crime of theft, there must bea 
fraudulent intent, and this fraudulent intent must exist at the time of 
taking; it cannot be subsequently formed and relate back so as tomake 
the acquirement unlawful. 

The court made the following further observation; ‘‘ In this case 
the state makes it definitely clear, and there is no controversy about 
the proposition, that defendant was entitled to part of the check, and 
therefore from that viewpoint a part owner in it, and it was property 
to that extent, and he was in no way responsible for the condition of 
the thing, but Mr. Caldwell, the state’s alleged injured party, was re- 
sponsible for the matter. He was part owner and necessarily inter- 
ested, and had a right to his part of it, and, not having obtained it in 
any surreptitious way, this conviction cannot besustained.’’ Onthese 
grounds, it was held that the defendant was not guilty of the theft and 
his conviction was reversed. 


Presentment of Note lt is ordinarily necessary to present a 
Payable at Bank. promissory note for payment at maturity in 
order to charge the indorser with liability. 
If the note is not presented, the indorser is discharged. Where the 
note specifies a particular place of payment, as for instance at some 
designated bank, the note should be presented at that place. There 
are circumstances under whicha presentment is excused and where 
those circumstances are presented, the indorser will be charged with 
liability on the note, even though there was no presentment. 

The case of Myers Co. v. Battle, recently decided by the Supreme 
Court of North Carolina and published on page 35 herein, presents an 
instance wherein presentment for payment was excused. It appeared 
that the note involved in this case was payable at a certain bank. At 
the time when the note fell due, the maker was insolvent and had no 
funds at the bank with which to pay his note. It was held that, under 
these circumstances, presentment was not necessary and that the in- 


dorser on the note was liable, even though there had been no present- 
ment. 


This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


DRAWER OF CHECK DISCHARGED BY DELAY 
IN PRESENTMENT. 


Sulsberger & Sons Co., v. Kramer, New York Supreme Court, Appellate Division, Nov. 10, 1915., 155 
N. Y. Supp. 775. 


The plaintiff’s place of business was at Binghampton, N. Y., and the defen- 
dant was engaged in business at Montour Falls, N. Y. The defendant purchased 
goods from the plaintiff’s salesman at Elmira, N. Y , and delivered to the salesman 
his check on a bank in Montour Falls on Wednesday afternoon. The agent, who 
had no authority to indorse the check, kept it until he returned to Binghampton 
on Friday night and on Saturday morning delivered it to the plaintiff’s cashier. 
The bank account having been made up for the day, the check was not deposited 
in Binghampton for collection until the following Monday. Tuesday was a holi- 
day and the check was not presented to the drawee bank until the following Fri- 
day, nine days after its delivery to the plaintiff’s agent. The check was returned 
because the drawee bank had closed its doors on the day before presentment. In 
an action by the plaintiff against the defendant as drawer of the check, it was held 
that the drawer had been discharged by the delay in presentment. 


Appeal from Trial Term, Schuyler County. 

Joun M. Kettocc, J. The plaintiff’s place of business for the 
country under consideration is Binghampton. ‘Each week it would 
send to Elmira a car load of meat, and its salesman on Wednesday and 
Thursday of each week would be there, and the retail déalers from the 
surrounding country would come to the car and purchase meat. The 
defendant lived at Montour Falls, and had purchased meats of the plain- 
tiff at Elmira at various times during the preceding two years. On 
Wednesday, October 29, 1913, about 2:30 p.m., the defendant gave to 
the plaintiff’s agent at Elmira his check upon a bank at Montour Falls 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 400. 
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for the amount due the plaintiff for meats sold and received the re- 
czipted bill therefor. The check was payable to the order of the plain- 
tiff. The agent had no authority to indorse the check. The agent re- 
tained the check, carrying it with him to Binghampton Friday night, 
and on Saturday morning he gave it to the cashier at the plaintiff’s 
office in Binghampton. The bank account having been made up for 
the day, the check was not put in the bank at Binghampton in course 
of collection until the following Monday, November 3d. Tuesday, 
the day following, was a bank holiday. The Binghampton bank 
sent the check through the New York State National Bank at Albany 
in the ordinary course of its business, and it was presented to the Mon- 
tour Falls bank for payment November 7th; that bank having ceased to 
do businessat the close of business hours on November 6th and made an 
assignment for the benefit of creditors. Atalltimesthe defendant had 
in the bank money sufficient to pay the check if it had been presented. 

The question is whether the plaintiff presented the check for pay- 
ment within a reasonable time after its issue. It is contended by the 
defendant that the plaintiff was negligent in presenting the check and 
that the failure of the bank brings the loss upon the plaintiff and not 
upon him. By section 322 of the Negotiable Instruments Law (Con- 
sol. Laws, c. 38): 

‘* A check must be presented for payment within a reasonable time 
afteritsissue or the drawer will be discharged from liability thereon to 
the extent of the loss caused by the delay.’’ 

Section 4 of the same law provides: 

‘*In determining what is a reasonable time or an unreasonable time 
regard is to be had to the nature of the instrument, the usage of trade 
or business (if any) with respect to such instruments, and the facts of 
the particular case.’’ 

Ordinarily between drawer and drawee, where a check is payable 
in the same town in which it is given, it should be presented the day 
of its receipt or the next day. Dehoust v. Lewis, 128 App. Div. 131, 
112 Supp. 559; Smith v. Miller, 43 N. Y. 171, 3 Am. Rep. 690; Syra- 
cuse, Binghampton & New York, R. R. Co. v. Collins, 57 N. Y. 641. 

By delivering to the plaintiff’s agent at Elmira a check payable to 
the plaintiff's order at a different place; it must have been within the 
contemplation of the parties that the check, before presentment for pay- 
ment, would go through the plaintiff’s Binghampton office. Theagent 
was at Elmira Wednesdays and Thursdays of each week. It must 
have been the intention that the check would either be mailed to the 
Binghampton office, or would be taken to the office by the agent upon 
his return Thursday night or Friday morning. The check was not put 
in course of collection until Monday morning, November 3d. Ifthe 
check had been mailed from Elmira to Binghampton by the plaintiff’s 
representative, or if it had been delivered to the plaintiff’s cashier at 
Binghampton on or before Friday morning, it undoubtedly would have 
been paid. It is also evident that if the cashier had put the check in 
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the bank Saturday it would have been paid. The mere fact that his 
bank account had been made up furnished no good reason why the 
check should not have been put in course of collection. That delay 
was in itself sufficient to bring about the nonpayment of the check. 
We conclude that the check was not presented for payment within a 
reasonable time, and that the plaintiff was negligent in presenting the 
check, and should therefore bear the loss caused by the delay. 

On November 3d the defendant had given to the plaintiff another 
check upon the Montour bank for a later purchase. This check went 
to protest. Both checks, after protest, were delivered to the defen- 
dant. He paid the later check, but refused to pay the former. The 
defendant presented a claim tothe assignee of the bank for both checks, 
and received only a dividend of 10 per cent., for which the defendant 
acknowledged liability upon the trial. 

The judgment should be reversed upon the law and the facts, with 
costs, and judgment directed for the plaintiff for $14.51, the amount 
received by the defendant from the assignee, with costs to the defen- 
dant. The court disapproves of the seventh and eighth findings of 
fact, and finds that the check was not presented for payment by the 
plaintiff within a reasonable time after its issue, and that the nonpay- 
ment of the check was due solely to the negligence of the plaintiff in 
not presenting the same for payment in due time, and that the loss 
sustained by the delay was the amount of the check. All concur. 


ACTION AGAINST BANK FOR REFUSING TO GIVE 
STATEMENT OF ACCOUNT. 


Vasa Company v. Ohio Valley Banking & Trust Co., Court of Appeals of Kentucky, November 3, 
1915, 179 S. W. Rep. 1045. 


In an action against a bank by one of its customers, the customer alleged that 
he had purchased certain property for $6,500 executing notes in part payment, all 
of which were to fall due if any one of them was not paid within 30 days after ma- 
turity. One of these notes was placed for collection with the defendant bank, in 
which the plaintiff kept his account. At the time of maturity of the note, the 
plaintiff was entitled to a credit on the books of the bank in excess of the amount 
of the note, which fact was known to the bank, but was unknown to the plaintiff. 
The bank had refused to give the plaintiff a statement of his aceount, although 
the same was demanded. As a result, the plaintiff claimed that it became neces- 
sary for him to sell the property at a loss in order to pay the note. It was heldthat 
this statement of factsdid not make out a cause for action for damages against the 
bank. 


Appeal from Circuit Court, Henderson County. 

Action by the Vasa Company against the Ohio Valley Banking 
& Trust Company. From ajudgment for defendant, plaintiff appeals. 
Affirmed. 

CARROLL, J. The substance of the petition in this case is: That 
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the Vasa Company, a corporation, in November, 1912, purchased a 
storehouse in the city of Henderson from Mrs. Bucholz for the sum of 
$6,500, executing its notes for deferred payments amounting to $4,000. 
That the deed to the property provided that, if any of notes forthe un- 
paid purchase money were not paid within 30 days after maturity, the 
whole of the purchase money should become collectible. That one 
note for $300 fell due in May, 1913, and was before maturity placed 
with the Planters’ Bank, now the Ohio Valley Banking & Trust Com- 
pany, for collection, and the bank demanded of it payment of the note. 
That it did not, as it then believed, have the money with which to pay 
the note, and Mrs. Bucholz notified it that unless the note was at once 
paid she would bring suit to enforce her lien. That, in order to pre- 
vent loss of what it had paid on the purchase price, it sold the house 
for $5,000, although it was reasonably worth $6,500, losing thereby 
$1,500. It further averred: That, prior to the maturity of the note, 
it kept an account with the bank, and during said time it had left vari- 
ous notes with the bank to be discounted and placed to its credit, and 
at the time the purchase-money note matured it was entitled to acredit 
on the books of the bank of $2,420, which fact was known tothe bank 
but was unknown to it, because the bank informed it that it had no sum 
to its credit and refused to give it a statement of its account, although 
the same was demanded. That at the time the note matured it did not 
have sufficient funds, exclusive of this $2,420 to pay the purchase-money 
note, and, by reason of the refusal of the plaintiff to inform it of the 
correct state of its account, it was unable to pay the note. It was fur- 
ther averred that in September, 1913, it was notified by the bank that 
it had a balance of $2,420. That if it had known this fact it could have 
paid said note and saved its property. The answer was a traverse of 
the averments of the petition, and a statement of fact. On a trial of 
the case there was a directed verdict for the bank, and the Vasa Com- 
pany appeals. 

There is no bill of evidence with the record, and so we are concerned 
only with the sufficiency of the pleadings, or rather the sufficiency of 
the answer, to support the judgment, and there is, of course, no ques- 
tion about this. Myers v. Saltry 163 Ky. 481, I73, S. W. 1138; Meyers 
v. Same, 164 Ky. 350, 175 S. W. 725. 

But, aside from this, the petition does not stateany cause of action, 
and consequently, if the evidence were here, it would not help the case 
for the appellant. There is no averment that it could not have raised 
the money to pay the $300, or that it could not have made other ar- 
rangements that would have satisfied Mrs. Bucholz, or have affected a 
postponement of the sale. There is no averment that the property 
could have been sold at the time it was sold for more than $5,000. It 
may, as averred, been reasonably worth $6,500, but whether it could 
have been put on the market and sold for $5,000 isnot made to appear. 

There are other objections to the sufficiency of the petition, but we 
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are well satisfied that it did not state any cause of action, and the judg- 
ment is affirmed. 


‘RIGHT OF BANK TO RECOVER MONEY ON A 
FORGED CHECK. 


National Bank of Commerce v. First National Bank of Coweta, Supreme Court of Oklahoma, October 9 
1915. 152 Pac. Rep. 596. 


Where a drawee bank pays a check upon which the payee’s indorsement is 
forged toa holder and subsequent indorser thereof, said bank may, under the Nego- 
tiable Instruments Law, unless precluded from setting up the forgery, recover the 
amount paid from one to whom payment is made; but where said bank is directed 
by the drawer thereof not to pay such check, and thereafter, negligently failing to 
observe such direction and contrary thereto, pays the same, it is precluded from 
setting up the forgery, and cannot recover the money so paid as against an inno- 
cent holder for value. 


Commissioners’ Opinion, Division No. 3. Error from County 
Court, Wagoner County; W. T. Hunt, Judge. 

Action by the National Bank of Commerce, a corporation, successor 
to the Bank of Commerce, against the First National Bank of Coweta. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

BLEAKMORE, C. This case presents error from the county court of 
Wagoner county. The action was originally commenced before a jus- 
tice of the peace in that county by the Bank of Commerce of Coweta, 
ani up>n appeal to the county court the plaintiff in error, successor to 
said bank, was substituted as plaintiff, and filed therein an amended 
pleading, alleging in substance, that on the 28th day of February, 1911, 
defendant bank presented to the Bank of Commerce of Coweta a check 
drawn upon it by a depositor for the sum of $100, payable to the order 
of Horace Posey; that said check was paid by the drawee bank to de- 
fendant; that the payee’s indorsement of said check was a forgery; 
that on the same day, after discovery of such forgery, the Bank of 
Commerce notified the defendant thereof, and demanded repayment of 
the money received by it upon said check, which was refused. The 
check was by stamp indorsed and marked paid by defendant. It is 
also alleged: 


‘*That the pretended indorsement of said check by Frank Posey 
was a forgery by him, he having no authority whatever to indorse said 
check for said Horace Posey, and that on February 26, 1911; E. E. 
Weer, drawer of said check, notified said Bank of Commerce not to pay 
said check; that the payment of said check by said Bank of Commerce 
was made through its assistant cashier, who at the moment failed to 
observe the notice not to pay it, and who did not at the moment discover 
that the indorsement of Hoarce Posey made by the said Frank Posey 
was a forgery.’’ 

A general demurrer was sustained to said petition, and plaintiff ap- 





~~ NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 201. 
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peals. The sole question presented for review is whether the petition 
is good as against such demurrer. In case of the payment of a check 
by a drawee bank to an innocent holder for value, where the signature 
of the purported drawer is forged, the rule is that the drawee bank can- 
not, by reason of the statute (R. L. 1910, § 412; Comp. Laws 1909, § 
4496), recover the amount so paid from such holder. Cherokee Nat, 
Bank v. Union Trust Co., 33 Okl. 342, 125 Pac. 464. But, where a 
drawee bank pays a check of its depositor, upon which the indorsement 
of the payee is forged, to the holder and subsequent indorser thereof, 
such bank does not, under the Negotiable instruments Law, thereby 
admit that the signature of the payee is genuine. On the contrary, 
it is provided by the statute: 

Section 4073, R. L. 1910 (section 4458, Comp. Laws 1909): 

‘“ Where a signature is forged or made without authority of the 
person whose signature it purports to be, it is wholly inoperative, and 
no right to retain the instrument or to give a discharge therefor, or to 
enforce payment thereof against any party thereto, can be acquired 
through or under such signature, unless the party, against whom it 
is sought to enforce such right, is precluded from setting up the for- 
gery, or want of authority.’’ 

Section 4115, R. L. 1910 (section 4499, Comp. Laws 1909): 

‘“ Every person negotiating an instrument by delivery or by a quali- 
fied indorsement, warrants: 

‘First. That the instrument is genuine and in all respects what it 
purports to be; 

“*Second. That he has a good title to it; 

‘“Third. That all prior parties had capacity to contract. 

Section 4116, R. L. 1910 (section 4500, Comp. Laws 1909): 

‘* Every indorser who indorses without qualification, warrants to 
all subsequent holders in due course: 

‘* First. The matter and things mentioned in subdivisions one, two 
and three of the next preceding section; and 

‘Second. That the instrument is at the time of his indorsement 
valid and subsisting; and, in addition, he engages that on due present- 
ment, it shall be accepted or paid, or both, as the case may be, accord- 
ing to its tenor, and that if it be dishonored, and the necessary pro- 
ceedings on dishonor be duly taken, he will pay the amount thereof to 
the holder, or to any subsequent indorser who may be compelled to 
pay it.’’ 

By virtue of the statute supra, where a drawee bank pays such a 
check, unless it is precluded from setting up the forgery, it may re- 
cover the amount paid, from the one to whom payment was made. It 
is also the general rule, in the absence of legislative enactment, that 
such recovery may be had. First Nat. Bank v. Northwestern Nat. 
Bank, 152 Ill. 296, 38 N. E. 739, 26 L. R. A. 289, 43 Am. St. Rep. 
247; Wellington Nat. Bank v. Robbins, 71 Kan. 748, 81 Pac. 487, 114 
Am. St. Rep. 523; Levy v. First Nat. Bank, 27 Neb. 557, 43 N. W. 
354; First Nat. Bank v. Farmers’ & Merchants’ Bank, 56 Neb. 149, 76 


N. W. 430; First Nat. Bank v. Omaha Nat. Bank, 59 Neb. 192, 80 N. 
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W. 810; Harter v. Mechanics’ Nat. Bank, 63 N. J. Law, 578, 44 Atl. 
715, 76 Am. St. Rep. 224; Oriental Bank v. Gallo, 112 App. Div. 360, 
98 N. Y. Supp. 561, affirmed 188 N. Y. 610, 81 N. E. 1170; Corn Ex- 
change Bank v. Nassau Bank, 91 N. Y. 74, 43 Am. Rep. 655; Central 
Nat. Bank v. North River Bank, 44 Hun. (N. Y.) 114; Muller v. Na- 
tional Bank of Cortland, 96 App. Div. 71, 89 N. Y. Supp. 62, Peoples 
Bank v. Franklin Bank, 88 Tenn. 299, 12S. W. 716,6 L. R. A. 724, 
17 Am. St. Rep. 884; Second Nat. Bank v. Guarantee Trust & Deposit 
Co., 206 Pa. 616, 56 Atl. 72. 

In the instant case there is no allegation that defendant was not an 
innocent holder for value of the check in question, while it is alleged 
that two days prior to the date on which the drawee bank paid the 
same it was directed by the drawer not to do so, but negligently failed 
to observe such direction, and contrary thereto and without authority 
did pay the same. 

Under such circumstances, we are of opinion that plaintiff is pre- 
cluded from setting up the forged indorsement as against an innocent 
holder, and therefore hold that the petition does not state facts suffi- 
cient to constitute a cause of action. 

The judgment of the trial court should be affirmed. 

Per CurrtAM. Adopted in whole. 


LIABILITY OF INDORSER. 


First National Bank of Grant City v. Korn, Kansas City, Mo., Court of Appeals, November 1, 1915, 
179 S. W. Rep. 721. 


One who places his signature on the back of a check is liable thereon as an in- 
dorser unless he clearly indicates his intention to be bound in some other capacity 
and the legal effect of such blank indorsement cannot be varied by evidence of an 
oral agreement to the effect that he was not to become liable as indorser. 


Appeal from Circuit Court, Worth County; Wm. C. Ellison, Judge. 

Action by the First National Bank of Grant City against C. A. Korn. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

TRIMBLE, J. Appellant, having a check drawn by Seasholtz & 
Scheller on the Kellerton State Bank of Kellerton, Iowa, indorsed and 
delivered it to the respondent bank, and received from it the proceeds 
thereof. On presentation to the Iowa bank payment was refused, and 
the check was protested and returned to respondent. Appellant de- 
clining to refund the money he had obtained, respondent brought this 
suit on appellant’s indorsement to recover the amount of said check, 
with interest and protest fees. The case originated in a justice court, 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 229-247. 
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and, after trial there, was appealed to the circuit court, where it was 
tried anew, resulting in a judgment for the bank, and the other party 
has appealed. 

Respondent has a motion to dismiss the appeal because of the al- 
leged failure of appellant to properly arrange and present the record 
herein. The chief ground of this motion is that appellant has not dis- 
tinguished between matters to be shown by the record and matters 
which can only appear in the bill of exceptions. We are of the opin- 
ion, however, that while the appellant’s abstract is not in the usual 
stereotyped form, but is somewhat inartistic, and not as clear as it 
might be, yet nevertheless it is not so open to the objections made 
against it as to justify us in refusing to consider the case on its merits. 
The motion is therefore overruled. 

Appellant says the petition or statement on which the case is based 
does not state a cause of action. No attack was made on the pleading 
in any way either before judgment or in the motion for newtrial. Un- 
less the petition is so defective as to wholly fail to state any cause of 
action at all, and, on that account, is wholly insufficient to support a 
judgment, said objection, made for the first time in the appellate court, 
cannot be regarded. The petition is not so defective as this. The 
alleged defects it is said to contain are not such as cause the petition 
to state no cause of action whatever, but, if, they exist at all, merely 
show that a good cause of action exists, but that it has been stated im- 
perfectly in some respects. 

The chief grounds of appellant’s complaint relate to the admissi- 
bility and sufficiency of the notary’s certificate of protest. 

With regard to the first objection thereto, it seems that the cer- 
tificate of protest attached to the note and originally filed with the jus- 
tice at the time of the institution of the suit, to wit, May 29, 1913, was 
not verified by his affidavit, as required by section 6329, R.S. Mo. 
1909. The case went to trial in the justice court on July 5, 1913, and 
on that day, before trial, respondent filed another certificate of pro- 
test, which was duly verified. Inasmuch as section 6329 makes the 
certificate prima facie evidence provided it is filed in the cause 15 days 
before the trial thereof, appellant takes the position that it was not ad- 
missible in evidence on the trial of the case in the circuit court. This 
trial did not occur till February 19, 1914. The certificate, therefore, 
was filed more than 7 months before the trial in question here. The 
trial in the circuit court on appeal from a justice isde novo. The 
issues are investigated and determined as if that were the first time 
they were ever presented, and as if the trial in the justice court had 
never been. The object of the statute in requiring the certificate to 
be on file 15 days is to give the opposite party that much time in which 
to obtain evidence to overthrow the prima facie case presented by the 
certificate. The trial in the justice court was wholly supplanted by 
the trial in the circuit court, so that the last trial] is the one in which 
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the opportunity of the parties to present evidence is finally closed. 
Consequently, appellant had at that trial vastly more time than the 
statute allowed him in which to refute the prima facie case made by 
the certificate. We think the objection of the statute was fully met, 
and that the certificate was not inadmissible on that account. 

Turning now to the objections made to the sufficiency of the cer- 
tificate, it is urged that the certificates should be annexed to the check. 
There is nothing in the record to show that it was not. Both certi- 
cates refer to the ‘‘annexed check.’’ Besides, section 10123, R. S. 
Mo. 1909, says it must be annexed to the bill, ‘‘ or contain a copy 
thereof,’’ and the verified certificate contained such copy. 

Other objections are made to the sufficiency of the certificate. We 
have examined them all, and find they are without merit. 

Section 10125, R. S. Mo. 1909, does provide that ** protest must be 
made on the day of its dishonor, unless delay is excused.’’ But the 
protest shows that the check was dishonored on March 17, 1913, and 
protested on same day. There is no showing tothe contrary. The 
drawer of the check notified the Iowa bank on which it was drawn not 
to pay the check, for the reason that a horse for which the check was 
given had been misrepresented to the drawer by the payee. Under 
these circumstances there was no necessity for notifying the maker of 
the check; since he had ordered the drawee bank not to pay it, and 


said bank was merely the drawer’s agent in paying or withholding pay- 
ment on the check. 


Appellant tried to show that at the time he indorsed the check to 
respondent there was an agreement that he should not become liable 
as an indorser, and it is urged that the court should have submitted to 
the jury the question of such an agreement or understanding. The 
evidence of appellant, however, does not disclose any such oral agree- 
ment, even if it could be allowed to prevail against his indorsement, 
which was in blank, and therefore contained nothing limiting his lia- 
bility. Section 63 of the Negotiable Instruments Act (now section 
10033, R. S. Mo. 1909), says: 


‘“A person placing his signature upon an instrument otherwise 
than as maker, drawer or acceptor is deemed to be an indorser, unless 
he clearly indicates by appropriate words his intention to be bound 
in some other capacity.”’ 


It is held that this is a statutory command that the legal effect of a 
blank indorsement cannot be changed or varied by evidence from an- 
other source. Porter v. Moles, 151 Iowa, 279, 131 N. W. 23; Neosho 
Milling Co. v. Farmers’, etc. Co., 130 La. 949, 58 South. 825; Deahy 
v. Choquet, 28 R. I. 338; 67 Atl. 421, 14 L. R. A. (N. S.) 847; Bau- 
meister v. Kuntz, 53 Fla. 340, 42 South. 886; Rockfield v. First Nat. 
Bank, 77 Ohio St. 311, 83 N. E. 392,14 L. R. A. (N. S.) 842; First 
National Bank v. Bickel, 143 Ky. 754, 137S. W. 790. This last-named 
case, at page 757 of 143 Ky., at page 791 of 137 S. W.., says: 

‘“The purpose of the statute is to. exclude parol evidence, and to 
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make the written instrument control the rights of the parties. The 
statute fixing the legal effect of the instrument; parol evidence may 
not be received to give it a different effect.’’ 


The case of Mudd v. Bank, 175 Mo. App. 398, 162 S. W. 314, does 
not conflict with this. In that case the effect of section 10033 was not 
noticed or discussed, but the real question therein was not in regard 
to the terms of the indorsement, nor as to how those terms should be 
proved, but of authority to make any indorsement at all. 

It is also urged that the court should have submitted to the jury 
the question whether or not the check was presented to the Iowa bank 
within a reasonable time, and whether notice of dishonor was given to 
appellant. No such objection was made, or issue raised, at the trial. 
So far as the record shows, there was no evidence of delay. Respon- 
dent was located in Missouri; the bank on which the check was drawn 
was somewhere in Iowa. The check went through the ordinary chan- 
nels of business to the Iowa bank, and was duly presented and pro- 
tested when payment was refused. 

Whether or not a given state of facts constitute due diligence is a 
question of law to be determined by the court. Sanderson’s Adm’r 
v. Reinstadler, 81 Mo. 483; Linville v. Welch, 29 Mo. 203: Vogel v. 
Starr, 132 Mo. App. 430, 112 S. W. 27. 

There are other objections made to the steps taken during the course 
of the trial. We have examined them carefully, and find that they are 
not sufficient to justify us in disturbing the judgment. "The admissions 
and facts stated in appellant’s own evidence show that respondent was 
entitled to recover provided the cheek was duly presented and pro- 
tested. The certificate of protest. which we have held was sufficient 
and admissible, established the case on that point, and there was no 
contradiction thereof by the defendant. 

The fact that the latter claims he never received from the notary 
notice of the check’s dishonor does not affect the question of his liabilty. 


‘‘If a notice is put in the post office to go by the proper post, it is 
not important to the rights of the holder whether the notice ever 
reaches the party entitled to it or not. All that the law requires of 
him is to send due notice in proper time, and he has discharged his 
whole duty, when he puts it into the proper post office, in due time, 
directed in a proper manner.’’ Renshaw v. Triplett, 23 Mo. 213, loc. 
cit. 220. 


The judgment is manifestly for the right party, and it is accordingly 
affirmed. All concur. 


BIDDING FOR COUNTY DEPOSITS. 


Board of Commissions of Henry County v. State, Supreme Court of Ohio, December 1, 1914. 
110 N. E. Rep. 254. 


Under the laws of Ohio, county commissioners cannot refuse to award the use 
of inactive deposits of the county to a bank, offering the highest rate of interest 
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therefor, on the sole ground that the bank named as sureties the same individuals 
named in its bid for active deposits of the county. 


Error to Court of Appeals, Henry County. 

Mandamus by the State, on the relation of the Commercial State 
Bank of Napoleon, against the Board of Commissioners of Henry 
County. The Court of Appeals ordered that writ of mandamus issue, 
and the defendant board brings error. Affirmed. 


NEWMAN, J. This was a proceeding in mandamus in the Court of 
Appeals of Henry county to compel the county commissioners to desig- 
nate the defendant in error, the Commercial State Bank of Napoleon, 
the relator, as an inactive depositary of the public money of Henry 
county to the amount of $100,000 in excess of $50,000 awarded to the 
Corn City State Bank of Deshler, Ohio. Pursuant to notice duly pub- 
lished by the county commissioners, inviting sealed proposals from 
banks and trust companies to act as inactive and active depositarices of 
Henry County, seven proposals were filed. For inactive deposits the 
Corn City State Bank bid 35% per cent. on $50,000; the Commercial 
State Bank bid 3% per cent. on $100,000; the Napoleon State Bank bid 
3 per cent on $150,000, 2.5 per cent. on $125,000, 2.2 per cent. on 
$100,000, 2.1 per cent on $75,000, and 2 per cent. on $50,000; and the 
First National Bank bid 2.9 per cent. on $40,000. For active deposits 
the Commercial State Bank bid 2 per cent., the Napoleon State Bank 
bid 1.3 per cent., and the First National Bank bid 1.3 percent. The 
several banks tendered in their proposals either personal sureties or 
muicipal bonds or surety companies. The relator, the Commercial 
State Bank, in its proposals for the inactive and active deposits, ten- 
dered in each 12 personal sureties; the sureties tendered in its proposal 
for the inactive deposits being identical with those tendered in its pro- 
posal for the active deposits. The county commissioners awarded the 
money of the county as follows: To the Corn City State Bank $50,000 
of inactive deposits at its bid of 356 per cent.; to the First National 
Bank $40,000 of inactive deposits at its bid of 2.9 per cent.; to the Na- 
poleon State Bank $75,000 of inactive deposits at its bid of 2.1 per 
cent.; and to the relator, the Commercial State Bank, all of the active 
deposits of the county at its bid of 2 per cent. 

The Court of Appeals in its conclusions of fact found that the sure- 
ties tendered in the two proposals of the relator, the Commercial State 
Bank, were eligible, competent and proper sureties in at least the sum 
of $250,000. It found that the relator was able, ready and willing to 
enter into a bond conditioned, as required by the law, for the faithful 
performance of its duties as depositary of either or both active or in- 
active deposits, and that it was able, ready, and willing to furnish such 
additional sureties on such undertaking as the county commissioners 
might request for the repayment of both active and inactive depos- 
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its, in such a manner and form as the commissioners might direct. 

The commissioners took no action on the proposal of the relator 
other than to award to it the active funds, and did not request any ad- 
ditional sureties as to either of its said proposals. For the period 
covered by the bids the inactive funds of the county will probably 
average an aggregate amount of not less than $165,000. The Court of 
Appeals found further that with the exception of the Corn City State 
Bank the relator, the Commercial State Bank, was the highest and best 
bidder for the inactive funds, and that it was to the best interests of 
Henry county that the inactive funds not awarded to the Corn City 
State Bank be awarded to the relator. The court ordered that a writ 
of mandamus issue to the county commissioners compelling them to 
designate the relator as an inactive depositary of the public money of 
Henry county to the amount of $100,000 in excess of the $50,000 
awarded to the Corn City State Bank. Plaintiff in error is here ask- 
ing a reversal of the judgment of that court. 

The statutory provisions relating to county depositaries are found 
in sections 2716 to 2745 General Code. Under the provisions of sec- 
tion 2716, the commissioners are required to publish notice inviting 
proposals from banks and trust companies to act as depositaries, and 
there is this further provision: 

‘“Each proposal shall contain the names of the sureties or securi- 
ties, or both, that will be offered to the county in case the proposa) is 
accepted.’’ 

‘“Section 2717 fixes the time for the opening of the proposal, and 
provides that: 

‘“The commissioners in open session shall open the sealed proposals 
and award the use of such money to the bark or banks or trust com- 
panies that offer the highest rate of interest therefor on the average 
daily balance, provided proper sureties, securities or both, are tend- 
ered in the proposal.” 

Section 2726 relates to the undertaking to be entered into by the 
successful bidder. It contains, among others, this provision: 

‘“The same surety shall not be accepted on moie than one under- 
taking as to any one depositary at the same time.’’ 

Counsel for the commissioners maintain that the relator, in its 
proposals forthe inactive deposits, having tendered sureties identical 
with those tendered by it in its proposal for the active deposits, and 
section 2726 providing that the same surety shall rot be accepted on 
more than one undertaking as to any one depositary at the same time, 
the relator did not tender ‘‘proper sureties” within the meaning of 
those words as used in section 2717, and that therefore the provisions 
of these two sections were not complied with. 

The proposal of the relator to become the depositary for $100,000 
of the inactive deposits of the county complied with the provisions of 
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section 2716. It stipulated the rate of interest it would pay, to be 
computed on the average daily balances, ana agreed to enter into and 
execute a bond in such sum as might be required by the commission- 
ers, conditioned according to law, and named twelve persons eligible 
and responsible who would sign the bond. If no proposal had been 
made by the relator for the active deposits, the commissioners could 
not possibly have made any objection to the proposal for the inactive 
deposits, or, if the proposal for the active deposits had not been ac 
cepted, they undoubtedly would have awarded the inactive de- 
posits to the amount of $100,000 to the relator. The only reason sug- 
gested by the commissioners for their refusal to award to the relator 
the inactive deposits was that the same individuals were tendered as 
sureties in the proposal of the relator for the active deposits. This 
fact could not destroy the legality of the proposal for the inactive 
deposits. 

It was found by the Court of Appeals that, with the exception of 
the Corn City State Bank, the relator was the highest and best bidder 
for the inactive deposits, and that it was to the best interest of Henry 
county that the inactive deposits not awarded to the Corn City State 
Bank be awarded to the relator. This the commissioners should have 
done, and they were authorized to demand other and further sureties 
or securities when the undertakings required by section 2726 were en- 
tered into. Section 2728 gives the successful bidder 30 days within 
which to execute the undertaking, and it is upon the acceptance by 
the commissioners of such undertaking that the bank becomes the de 
positary of the money of the county. The Court of Appeals found 
that the relator was able, ready, and willing to enter into a bond as 
required by law for the faithful performance of the duties as de- 
positary of either or both active and inactive deposits, and was 
able, ready, and willing to furnish such sureties on the undertak- 
ing as the commissioners might require. As we view it, the objection 
of the commissioners to the proposal of the relator was technical and 
without merit. The proposal conformed tothe requirements of section 
2716. The provision in section 2717 that the commissioners shall 
award the use of the money to the bank that offers the highest rate of 
interest is mandatory, and the relator should have been awarded the 
use of $100,000 of theinactive deposits of the county. When the com- 
missioners did not make this award, it was a failure to perform an 
official duty enjoined by law and in the interest of the county and the 
taxpayers. Upon the facts found by the Court of Appeals, the judg- 
ment of the court is correct, and the same is affirmed. 

Judgment affirmed. 

NicuHots, C. J., and SHAucK, JoHNSON, DONAHUE, WANAMAKER, 
and WILKIN, JJ., concur. 
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WHERE MONEY DEPOSITED WITH BANK FOR 
SECURITY ON CONTRACT. 


Kuter v. State Bank of Holton, Supreme Court of Kansas. November 6, 1915, 152 Pac. Rep. 662. 


Where one of the parties to a contract deposits a sum of money witha bank, as 
a penalty to be paid to the other party to the contract in case of a default in per- 
formance, the depositor cannot recover the money from the bank, eventhough the 
provision in the contract for the payment of such penalty is void, without showing 
that the other party to the contract has no claim against the fund for actual damages. 





Appeal from District Court, Jackson County. 

Action by J. I. Kuter against the State Bank of Holton. Froma 
judgment for plaintiff, defendant appeals. Reversed, with directions 
to render judgment for defendant. 

PoRTER, J. The plaintiff sued to recover the sum of $2,000 which 
he alleged the bank received of him to his use. The petition alleged 
a demand for repayment and the bank’s refusal tocomply. The de- 
fendant answered with a general denial. The court gave judgment in 
plaintiff’s favor, from which defendant appeals. 

At the trial the plaintiff called one of the bank’s officers as a wit- 
ness, who testified that plaintiff left the $2,000 with the bank; that 
he was not indebted to the bank; and that he had demanded the return 
of the money. On cross-examination the witness stated that the de- 
posit was made in accordance with the terms of a written contract 
which the defendant thereupon offered in evidence. The witness stated 
further that the bank had no claim or right to hold the money, except 
as the contract provides. The plaintiff was also a witness, and testified 
that the money was sent to the bank about December 1, 1912, and 
that the demand was made about December 28, 1912. Oncross-exam- 
ination he stated that the money was sent to the bank under the terms of 
the contract. No further testimony was offered by either side. The 
court overruled defendant’s demurrer to the evidence, and gave judg- 
ment in favor of the plaintiff. 

The contract was dated November 29, 1912. By its terms plaintiff 
agreed with one Richards to exchange a farm, a gasoline engine, and 
a feed grinder for a stock of merchandise in Holton. The exchange 
was to be completed and the contract complied with on or before Jan- 
uary 10,1913. Toset forth the entire contract would require almost 
five pages of this volume. It contains more words than would have 
been necessary for the consolidation of two railroads. It bound the 
parties to perform many things in connection with the exchange of 
properties, such as requirimg plaintiff to furnish an abstract, Richards 
to take an invoice of the stock in a particular manner and assign the 
insurance; and divers and sundry other things of more or less impor- 
tance were required of the parties. It provided that the contract 
should be placed in the bank, and that each of the parties should de- 
posit at the same time $2,000, which sum should be the measure of 
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damages suffered by either party by reason of the failure of the other 
fully to perform his part; and it expressly directed the bank, in the 
event of such failure, to pay to the other the $2,000 deposited by the 
delinquent party. Ifthecontract meant what it said, the failure of the 
plaintiff to pay the interest upon certain mortgages until the delivery of 
the deed, or his failureto furnish an abstract, or to deliver the gasoline 
engine, authorized the bank to pay his $2,000 to Richards. If Richards 
purchased any new merchandise while the invoice was in progress, or 
failed to assign the insurance, or was delinquent in any one ofa half dozen 
other matters mentioned in the contract, his $2,000 was to be paid at 
once and forthwith to the plaintiff. Thetrial court correctly ruled that 
the $2,000 deposited by the plaintiff is a penalty, and not liquidated 
damages. Condon v. Kemper, 47 Kan. 126, 27 Pac. 829,13 L. S.A. 
671; Land Co, v. Barton, 51 Kan. 554, 33 Pac. 317; Railroad Co. v. 
Gaba, 78 Kan. 432, 97 Pac. 435; Cunningham v. Hill, 80 Kan. 706, 
102 Pac. 1102; Evans v. Mosely, 84 Kan. 332, 114 Pac. 374, 50 L. R. 
A. (N. S.) 889; Renfield v. Crosen, 90 Kan. 661, 136 Pac. 262. 

The court further held that, in so far as it authorized the bank 
to pay the money to Richards, the contract is void, and constitutes no 
defense to an action by plaintiff to recover the money. In this respect 
the court was inerror. While the provision attempting or purporting 
to liquidate the damage is void, the contract is not void, and before 
plaintiff could recover from the bank it was incumbent upon him to 
show that Richards had no claim upon the bank for actual damages 
occasion by plaintiff's default. This might have been shown by evi- 
dence that the contract was fully performed on his part, or that it had 
been mutually abandoned. This bank, by the terms of the contract 
under which it accepted the deposit, had the right to hold it so long as 
Richards had any claim upon it; for it was placed in the bank for his 
benefit, as well as that of the plaintiff. The plaintiff could have joined 
Richards as a defendant and required him to set up any claim he had 
to the fund. In such case, if Richards had made no defense, the bank 
could have had none. 

In Condon v. Kemper, 47 Kan. 126, 27 Pac. 829, supra, upon which 
plaintiff relies, the party injured by the breach of the contract was per- 
mitted to recover, in an action on the contract, $100, his actual dam- 
ages, although the stipulation in the contract that the delinquent party 
should pay $500 was held void as a penalty. In this case the bank had 
the right to retain the whole sum as security for any damages Richards 
sustained by any default of the plaintiff. It would be liable to the 
plaintiff for any balance remaining in its hands; but until the plaintiff 
showed full performance or a release or abandonment of all claims to 
the fund by Richards, no action could be maintained by plaintiff to re- 
cover the money. 

‘The distinction between a penalty and liquidated damages, 
briefly stated, has been said to be that the former is a security for, 
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and the latter an amount to be paid in lieu of the performance of the 
act to be done.’’ 19 A. & E. Encycl. of L. 396. 

Richards has a right to look to this $2,000 to reimburse him for any 
damage he has sustained on account of the plaintiff's failure to com- 
ply with the contract. Until it is established that he was not damaged, 
or, if he was, that such damage has been satisfied, the bank hasa right 
to r2tain the money. On the other hand, when it is established that 
Richards has sustained no damage, or that any he sustained has been 
satisfied, the fund must be returned to the plaintiff. 

The court trial erred in refusing to sustain the demurrer to plain- 
tiff’s evidence, and the judgment is reversed, with directions to render 
judgment in defendant’s favor. 

Jounston, C. J., and MAson,’ West, MARSHALL, and Dawson, JJ., 
concur. 

Porter, J. (dissenting.) The action is for money had and received 
to the plaintiff’s use. The bank answered by a general denial. It is 
true the contract offered in evidence as a defense to the action is not 
void, except so far as it attempts to fix $2,000 as the measure of dam- 
ages sustained by Richards for any breach of plaintiff’s contract, and 
to authorize the bank to pay it to Richards. It is absolutely void in 
these respects. Condon v. Kemper, 47 Kan. 126, 27 Pac. 829, and 
cases cited in the opinion. If the bank intended to rely for a defense 
up n the possibility that Richards might have some claim against it for 
danizes, it could have relieved itself of all liability, as well as all ne- 
c2ssity for further appearance in the action and from further costs by 
simply depositing the money in court, and asking that Richards be 
made a party and required to set up any claims he might have to 
the fund, and disclaiming its right to hold any portion of it. On the 
contrary, it assumed the burden of defending itself, and relied solely 
upon its right to retain the money and to pay the whole of it to Rich- 
ards, unless the contract was fully performed by the plaintiff. 

Th2 exchange of properties, according tu the contract, was to have 
been completed on or before January 10, 1912. Plaintiff demanded the 
return of his money January 28,1912. The action was not commenced 
until November 28, 1912, 11 months after the contract was made. No 
evidence was offered nor suggestion made that Richards had, in fact, 
suffered or claimed damages in any sum against the plaintiff. So far 
as the record discloses, the contract had been mutually abandoned by 
the parties. 

The majority opinion is to the effect that the provision for the pay- 
ment of $2,000 is not void, except so far as it attempts to fix the meas- 
ure of damages, and in support of this distinction it is suggested that 
the courts always permit the injured party to sue upon the contract and 
recover his actual damages, as was done in Condon v. Kemper, Supr., 
where the $500 fixed as damages was held to be a penalty, but Condon 
was permitted to recover $100. While it is true in that case the party 
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injured by the breach was allowed, in an action upon the contract, to 
recover his actual damages, the provision of the contract fixing the 
damages at $500 was held to be void. It cannot be said that he recov- 
ered upon that clause of the contract. The law gives any party to the 
contract the right to recover the actual damages he sustains by the 
failure of the other party to perform, without anything being said in 
the contract that he shall have damages in case the contract is broken. 
The clause in the contract upon which the bank based its sole defense 
is void. A stipulation of this nature in a contract can add nothing to 
the right to recover for a breach; and it is not necessary, in order to 
preserve the right to recover damages, for the courts to indulge the 
fiction that the stipulation, though void and unenforceable for the only 
purpose for which it was intended, still possesses some virtue. It is 
void for all purposes. The bank cannot be heard to set up the clair 
that it has the right to retain the fund as collateral security for such 
damages as plaintiff may be liable for to Richards. It admits that its 
only authority for retaining the money is by the terms of the contract. 
It failed to have Richards brought in to the action, and as against the 
plaintiff it set up no valid defense. 

Mr. Justice BuRCH authorizes me to say that he joinsin this dissent. 


ACTION TO CANCEL PROMISSORY NOTE. 


Lockney State Bank v. Damron, Court of Civil Appeals Texas, October 23, 1915. 179 S. W. Rep. 552. 


In an action against a bank to cancel a promissory note, it appeared that the 
plaintiff, by whom the note was signed, was a woman about seventy years of age, 
ignorant, uneducated and practically unable to read or write, that the note was for 
$3300, but that the cashier of the bank represented to her that it was for $1700, 
that the cashier told her that he had also signed the note and that, if she would 
sign it, he would stand between her and all danger. It was held that these facts 
constituted sufficient grounds for the cancellation of the note. 


Appeal from District Court, Motley County; Jo A. P. Dickson, 
Judge. 

Suit by Mrs. S. A. Damron against the Lockney State Bank. De- 
cree in favor of plaintiff, and defendant appeals. Affirmed. 

Henpricxs, J. The appellee, Mrs. S. A. Damron, instituted this 
suit against the appellant, the Lockney State Bank, for the purpose of 
canceling a note on its face fcr the sum of $3,300, which at the time of 
the institution of the suit had not matured. Mrs. Damron, who signed 
the note, with her mark as signature, at the time was about seventy 
years of age, ignorant, uneducated, and practically unable to read and 
write. At the time of the execution of the note D. F. Jones, the grand- 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 433. 
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son of Mrs. Damron, was indebted to the Lockney State Bank, and, 
with Garrison, cashier of the bank, visited the home of Mrs. Damron, 
several miles in the country, for the purpose of obtaining the signa- 
ture of his grandmother upon the particular note. Mrs. Damron tes- 
tified that antecedent to the execution of the note Mr. Garrison, the 
cashier of the bank, represented to her that the note was for $1,700, 
and that he had also signed the note, and that if she would sign it he 
would stand between her and all danger, and that if such representations 
had not been made by Mr. Garrison she would not have executed the 
paper, that they (evidently meaning Jones and Garrison) represented 
to her that this was an extension of another note and that they simply 
wanted a little longer time upon the obligation and had plenty of cattle 
to settle the same. She said that she had confidence in Mr. Garrison, 
knew the position that he held in the bank at Lockney as cashier, and 
thought he was reliable and possessed of some property, that she un- 
derstood that Mr. Garrison was representing the bank, and that she 
signed the note in order that Mr. Garrison could get the amount of 
money represented by the note from the bank, and further testified: 

‘* IT told them that when I signed it [the note] that I would not pay 
it at all, and they took it-with that understanding—that I was not to 
pay for it.’’ 

The trial court, without the assistance of a jury, cancelled the note, 
and the assignment which we will discuss is one, in effect, that, Mrs. 
Damron having testified that she had an understanding that she was 
not to pay the note when they took it, and knowing that said note was 
being executed for the purpose of securing money from the bank for 
Garrison, she was guilty of such fraud as to preclude a recovery. The 
authorities principally cited to sustain this view are Jines v. Astle, 170 
S. W. 1081, Rushing v. Bank, 162 S. W. 469, and Hawkins v. Bank, 
175 S. W. 166, with the additional case of Cotton v. Rand, 93 Tex. 7, 
51 S. W. 842, 53 S. W. 343, decided by the Supreme Court; the first 
three cases having been decided by this court. 

Appellant also, as a subsidiary proposition under the above assign- 
ment, contends that Garrison having an interest in the appellant bank, 
that no representations or fraud of Garrison could be imputed to the 
bank. 

There may be a phase of this case that Garrison, reckoning it 
upon the representations he made to Mrs. Damron, if he informed her, 
and she so believed, that this was his note to the bank, and he was in- 
dividually obtaining the money, such antagonism of interest, if it were 
true, might exist. However, in passing upon appellant’s secondary 
proposition, there exists the applicable principle that a person or a cor- 
poration cannot retain an advantage secured by fraud of one of its 
agents and accept the benefit of his acts without also adopting the 
means by which the advantage was procured, although the principal 
may have had no knowledge at the time what those means were. Am- 
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erican Nat. Bank v. Cruger, 91 Tex. 446, 44S. W. 278; Allen v. Gar- 
rison, 92 Tex. 546, 50 S. W. 335; Cowboy State Bank & Trust Co. v, 
Guinn, 160 S. W. 1105; Commonwealth Bonding & Casualty Co. v. 
Bomar, 169 S. W. 1063. 

Assuming argumentatively only that an agreement. as construed 
by appellant to have been made in this case, is one the tendency of 
which is to permit the perpetration of a fraud as to preclude equitable 
consideration of rights by a participant, however, we think, resolving 
the testimony presumtively as the trial court resolved it, and the trans- 
action, considering the evidence as a whole, that the authorities cited 
and the principle attempted to be held applicable are not pertinent. 
Appellant’s construction and theory is, as we view it, that Mrs. Dam- 
ron agreed with Garrison, and Garrison with her. that she would not 
be bound, in so far as any legal obligation is concerned, as a maker of 
the note. Such a construction is deducible from thetestimony. How- 
ever, there is another construction that Mrs. Damron understood that 
she was not to pay said note on account of the agreement and repre- 
sentations by Garrison with her belief in his solvency that he would 
stand between her and all danger upon the obligation, and for that 
reason she would not pay it. 


‘“It is a well established rule of construction that language ina 
contract which is susceptible of twoconstructions, one of which would 
render the contract illegal, and the other would make it lawful, that 
contract which would conform the contract to the law must be adopted.’’ 
Foard County v. Sandifer, 105 Tex. 424, 151 S. W. 524. 


Chief Justice Brown also said in that case, quoting from Clark on 
Contracts: 


‘* Where a particular word, or the contract as a whole, is susceptible 
of two meanings, one of which will render the contract valid, and the 
other of which will render it invalid, the former will be adopted so as 
to uphold the contract.’’ 


It is clear to us that if Garrison agreed with Mrs. Damron that she 
would not have to pay the note, on account of the assumption by him, 
as between them, of the whole liability for the paper, such contract 
had not a fraudulent tendency, nor, as far as this record suggests, 
would violate any rule of public policy to the extent that the same would 
be void, and constitute fraud upon the bank. 

Again, as presented in this record, could such a contract oper- 
ate as a fraud upon the Lockney State Bank? The terms of a promis- 
sory note are conclusive ofthe contract and cannot be changed by parol 
evidence that the note was executed with an understanding between 
the parties that it was never to be paid. Dolson v. De Ganahl, 70 Tex. 
620, 8 S. W. 321; Roundtree v. Gilroy, 57 Tex. 176, 180; Self v. King, 
28 Tex. 552, 553; Bailey v. Rockwall, County Nat. Bank (Civ. App.) 
61 S. W. 530, 531. 

If it were not for fraudulent representations Mrs. Damron could 
not impeach this note upon the character of agreement which appel- 
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lant claims was made. Her obligation to the bank would be unequiv- 
ocal, and stripped of the fraud that permits the woman to cancel the 
note, the bank could not have been injuredin law. If the representa- 
tions had not been made, the mere agreement, if it existed as the ap- 
pellant construes it, that she was not to be bound upon the note, would 
be unavailing as to deprive the bank of any rights whatever in law. 
If so, how could such contract have a tendency to operate as a fraud 
in law upon the bank? Without deciding it upon the consideration 
last suggested, we think, upon an interpretation of the record, suscep- 
tible of two meanings, and resolving it presumably as the trial court 
construed it, the assianment should be overruled. Other assignments 
we think unnecessary to discuss and are overruled. 

The trial court resolved the testimony as to representations of 
Garrison against the bank which constitute sufficient grounds for the 
cancellation. Stacy v. Ross, 27 Tex. 3, 84 Am. Dec. 604. 

Affirmed. 


RIGHTS OF INNOCENT HOLDER OF NOTE. 





Edwards v. Hambly Fruit Products Co., Supreme Court of Tennessee, November 15, 1915, 180 S. W. 
Rep. 163. 


The innocent holder of a promissory note may recover thereon although the 
payee was a foreign corporation, which had not complied with the laws of the state, 
requiring it to file a copy of its charter of incorporation’ 


Appeal from Chancery Court, Hamilton County; T. M. McConnell, 
Chancellor. 

Suit by R. J. Edwards against the Hambly Fruit Products Com- 
pany and others. From a decree of the Court of Civil Appeals in favor 
of complainant, defendants appeal. Reversal and bill of complaint 
dismissed. 

WILLIAMS, J. One who shows himself to be the innocent holder of 
a note negotiable in form may recover thereon, notwithstanding the 
fact that the note was executed in this state to a payee that was a for- 
eign corporation, which had not, though required to do so, complied 
with the laws of this state in respect of the filing here of a copy of its 
charter of incorporation. 

Whatever may be the rule as to the maintenance of suit by such 
corporate payee itself (Orr’s Administrator v. Orr, 157 Ky. 570, 163 
S. W. 757,) or whatever may have been the rule as to the right of an 
innocent holder in that regard before the passage of our Negotiable 
Instruments Law (Acts 1899, c. 94), as to which see First National 
Bank of Massillon v. Coughron (Ch. App.) 52 S. W. 1112, we think it 





NOTE.—For other similar decisions, see Banking Law Journal Digest and Sup- 
plement § 227. 
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manifest that, since the passage of that law, a recovery will be awarded 
to one into whose hands, as an innocent holder, such a note comes. 
Section 60 of that act governs, in its stipulation as follows: 

‘“ The maker of a negotiable instrument, by making it engages that 
he will pay it according to its tenor, and admits the existence of the 
payee and his then capacity to indorse.’’ 

This statutory provision has been so construed by the courts of sev- 
eral jurisdictions. Young v. Gaus, 134:-Mo. App. 166, 113 S. W. 735; 
National Bank of Commerce v. Pick, 14 N. D. 74, 99 N. E. 63; Bran- 
nan Neg. Inst. Law, § 60. And see Halsey v. Henry Jewett Co., 190 
N. Y. 231, 83 N. E. 25, 123 Am. St. Rep. 546. 

This, if we were to treat the execution of the note to the corporate 
payee to have been a part of a doingof business in this state on its 
part,-so as to fall within the purview of our foreign corporation acts. 

Decree of the Court of Civil Appeals, in not holding the indorsee 
an innocent holder, is reversed, and the bill of complaint of Edwards, 
the maker of the note, seeking to cancel the note, is dismissed. 


THEFT OF CHECK. 


Mitchell v. State, Court of Criminal Appeals of Texas, November 10, 1915, 180 S. W. Rep. 115. 





A person, who was indebted to the defendant in the sum of $13.00, gave him a 
check for $31.00 by mistake. The defendant was subsequently notified of the error 
and agreed to return and pay the difference. He cashed the check, however, and 
did not return the sum. It was held that, inasmuch as defendant came into pos- 
session of the check by lawful means, he was not guilty of theft. 

Appeal from Tom Green County Court; Oscar Frink, Judge. 

Pat Mitchell was convicted of misdemeanor theft, and he appeals. 
Reversed and remanded. 

Davipson, J. Appellant was convicted of misdemeanor theft, his 
punishment being assessed at a fine of $50 and thirty days’ imprison- 
ment in the county jail. 

Substantially, the evidence is that appellant sold the Caldwell Bros. 
some pecans. Appellant knew nothing about the weight, and, of 
course, was ignorant as to the amount of money that the Caldwell 
Bros. would owe him, except from Caldwell’s statement. Caldwell’s 
statement was that the pecans weighed a few pounds over 200. He 
wrote out a check and handed it to appellant, who took it and went 
away. This check was written for $31. After appellant had gone 
away with the check, Caldwell sent a boy to notify him (appellant) of 
the fact that he (Caldwell) had made a mistake in the check, and with 
the request that he return it so it could be corrected. The boy over- 
took appellant before he reached the bank and mentioned the matter 
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tohim. Appellant said, all right. he would return and pay him the 
difference. Appellant did not seem to know anything about it further 
than as shown by the check as to the amount, and he was not informed 
by Caldwell, it seems, as to what amount of the $31 was a mistake in 
writing the check, Caldwell said, however, that the check was in- 
tended to be written 13, and he transposed the figures and made it 31. 
Of this, however, appellant knew nothing, or that there was any mis- 
take, until after he was informed by the boy. It was not called to his 
attention. He cashed the check and did not return to Caldwell to 
settle the matter with him. He was convicted for the theft of the 
check. The evidence does not support this finding. There was noth- 
ing to indicate he stole the check. It was handed to him by Caldwell. 
He did not know at the time he received it and went away with it there 
was anything wrong about it, and did not know until the boy overtook 
him. So he came into possession of it by lawful means. If there was 
ever any fraudulent intent on the part of appellant, it was subsequently 
formed. That could not relate back and make the acquirerent of the 
check a fraudulent taking. The fraudulent intent must exist at the 
time of taking. This is so by all the authorities. To relieve this pro- 
position it must be shown that at the time he obtained possession of the 
check it was done by some fraudulent pretext or device. Caldwell’s 
testimony for the state excludes this, as does the defendant’s testi- 
mony. There were no representations by appellant one way or the 
other. He took Caldwell his pecans, turned them over to Mr. Cald- 
well, who weighed them and settled on his own weights, appellant hav- 
ing nothing to do with it, and did not know what they weighed, nor 
did Caldwell inform him. Mr. Caldwell wrote out the check and 
handed it to appellant. He put it in his pocket and went away. 

There is another proposition involved in this matter also: If the de- 
fendant be part owner of the alleged stolen property, the taking does 
not come within the definition of theft, unless the person from whom it 
was taken be wholly entitled to the possession at the time. See Mr. 
Branch’s Crim. Law, $771. A kindred thought to this in the law of 
theft is found in the fact defendant cannot steal his own property, un- 
less somebody else is lawfully entitled to and in possession of the prop- 
erty as against the defendant’s right tohave it. In this case the state 
makes it definitely clear, and there is no controversy about the pro- 
position, that defendant was entitled to part of the check, and there- 
fore from that viewpoint a part owner in it, and it was property to 
that extent, and he was in no way responsible for the condition of the 
thing, but Mr. Caldwell, the state’s alleged injured party, was respon- 
sible for the matter. He was part owner and necessarily interested, 
and had a right to his part of it, and, not having obtained it in any 
surreptitious way, this conviction cannot be sustained. 

The judgment is reversed, and the cause remanded. 
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PRESENTMENT OF NOTE PAYABLE AT BANK. 


Myers Co. v. Battle, Supreme Court of North Carolina. November 24, 1915, 86 S. E. Rep. 1034. 





Presentment of a note, payable at a bank, is not necessary for the purpose of 
charging an indorser, where it appears that the maker had no funds at the bank to 
meet the note at the time of its maturity. 


Appeal from Superior Court, Guilford County; Lyon, Judge. 

Action by the Myers Company against J. T. J. Battle. Judgment 
for defendant, and plaintiff appeals. New trial. 

This is a civil action, tried upon these issues: 


‘“(1) Did the defendant place his signature upon the notes sued on 
as original promisor, and not as indorser? Answer: Yes. 


‘“(2) Were the notes sued on properly and legally presented for 
payment? Answer: No. 


‘*(3) Was notice of dishonor and nonpayment given to defendant, 
as required by law? Answer: Yes. 


:*(4) Was presentment for payment waived on the part of the de- 
fendant? Answer: No. 


‘““(5) Was notice of dishonor and nonpayment waived on the part 
of defendant? Answer: Yes. 


‘“(6) What, if anything, is the defendant due and owing the plain- 
tiff because of the note due April 6, 1910? Answer: $130, with inter- 
est from April 6, 1910. 


“*(7) What, if anything, is the defendant due and owing the plain- 
tiff because of the note due May 6, 1910? Answer: $140.75 with in- 
terest from May 6, 1910.’’ 


In apt time motion to nonsuit was made and renewed. His honor 
reserved his judgment, and submitted the issues. After the verdict 
was rendered, he set it aside, and granted the motion to nonsuit. Plain- 
tiff appealed. 

Brown, J. This action is brought to recover of the defendant as in- 
dorser on two notes executed by the Southern Trading Stamp Company, 
by J. T. J. Battle, payable at the Commercial National Bank, and in- 
dorsed by said Battle by writing his name across the back. 

(1) The plaintiff undertook to prove by parol evidence that defen- 
dant signed as an original promisor, and not as an indorser. We sup- 
pose by the term “‘ original promisor’’ is meant that defendant signed 
either as principal or surety, so as to dispense with notice of nonpay- 
ment as well as presentation in order to charge him. We think his 
honor erred in admitting such evidence. The statute (Revisal, §§ 
2212,2213) declares that a person placing his signature upon an instru- 
ment otherwise than a maker, drawer or acceptor is deemed to be an 
indorser, unless he clearly indicates by appropriate words his intention 
to be bound in some othercapacity. It is so held in Peary v. Taylor, 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 406. 
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148 N. C. 362, 62 S. E. 423, and Houser v. Fayssoux, 168 N.C. 1, 83 
S. E. 692. 

There is nothing in or on the notes sued on which indicates that the 
defendant intended to be charged other than asindorser. Of course, 
this does not prevent an indorser from showing that his indorsement 
was an accommodation indorsement or from showing the relation of 
indorsers as between themselves. 

His honor erred, however, in sustaining the motion to non-suit, as 
well as instructing the jury to answer the second issue ‘* No.’’ 

There is abundant evidence that the notes were presented for pay- 
ment to the maker’s office, and evidence from which it may be inferred 
that they were presented at the Commercial National Bank. There is 
evidence that the maker was utterly insolvent when the notes fell] due, 
and had no funds at the bank with which to pay the notes. The de- 
fendant was treasurer of the company, and is, of course, charged with 
knowledge of that fact. 

Presentment and demandat the specified bank are necessary in order 
tocharge a drawer or indorser, in the absence of some good and sufficient 
reason for failing to make presentment there. One of those reasons is 
that the maker had no funds at the bank to meet the obligation. If 
the maker of a note payable at a bank has no funds in the bank when 
it falls due, demand of payment there is unnecessary. Shererv. Bank, 
33 Pa. 134; 7 Cyc. 988, notes. 

The judgment of nonsuit is set aside. 

New trial. 





AUTHORITY OF CASHIER. 





First National Bank of Lumberton v. Lennon, Supreme Court of North Carolina, November 3, 1915. 
86 S. E. Rep. 715. 


The cashier of a bank has no authority to release a person from liability on a 
note held by the bank and an agreement of thissort, if made by the cashier, is not 
binding on the bank. 


Appeal from Superior Court, Robeson County; Allen. Judge. 

Action by the First National Bank cf Lumberton against G. W. 
Lennon and others. From the judgment for plaintiff, defencant Len- 
non appeals. Affirmed. 

CLiarRK, C.J. This is an action against the defendants Lennon and 
Edens as makers on a note for $500 and against the defendants Hinson 
Bros. as indorsers. The defendants Lennon and Edens formed a part- 
nership and purchased a livery business from Hinscn Bros. for $1,500. 
To pay the purchase money Lennon borrowed $500 from the plaintiff 
on his individual note, secured by a mortgage on real estate, and paid 
this $500 to Hinson Bros. on the purchase money. For the other 
~ NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 337. 
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$1,000 Lennon and Edens executed to Hinson Bros. two notes, for 
$500 each, secured by chattel mortgages upon the livery teams and 
equipment purchased. When the first of these two notes became due, 
Lennon and Edens being unable to pay it, the plaintiff at their request 
paid Hinson Bros. the amount due upen that note, and they indorsed 
the note over the plaintiff. This is the note sued on. Afterwards 
Lennon and Edens dissolved partnership, leaving this $500 note in the 
hands of plaintiff unpaid, as well as the $500 note which had been exe- 
cuted to plaintiff by the defendant Lennon, and which was secured by 
mortgage on real estate. 

Upon the trial the defendant Lennon contended that plaintifi’s 
cashier had released him from liability upon the note sued on. He 
testified that in July, 1910, when he and Edens dissolved partnership, 
said cashier agreed that if Edens would pay $3C0 on the $500 note 
which plaintiff held against defendant Lennon, which was secured by 
the real estate mortgage, the plaintiff would not only release Lennon 
from liability on the said note, but would also release him from liability 
on the $500 note which the plaintiff had purchased from Hinson Bros., 
signed by Lennon and Edens, and the cashier further agreed that he 
would look to Edens alone for payment of both notes. This alleged 
agreement was denied by the cashier, who testified that the defendant 
Lennon was released from liability only on the $500 note secured by 
the real estate mortgage, on which note Edens paid $300, and that 
Lennon and Edens had sufficient deposit with plaintiff to pay the bal- 
ance on that note, but that there was no agreement to release defen- 
dant Lennon from liability on the $500 note, which plaintiff had pur- 
chased from Hinson Bros., which is the note sued upon. It was con- 
ceeded that at the time of the alleged agreement the $500 note secured 
by the release estate mortgage (on which the $300 was paid) was past 
due and was secured by a mortgage on real estate worth several times 
the amount of that note and that Edens was then insolvent, to the 
knowledge of both defendant Lennon and plaintiff’s cashier, and is 
still insolvent. 

At the conclusion of the testimony the plaintiff moved that the 
court direct the jury to find the issue for the plaintiff, if they be- 
lieved the defendant Lennon’s testimony, for that there was no 
consideration for his release from liability, and, further, that the 
plaintiff’s cashier had no power or authority to release defendant 
Lennon from liability on the note now in suit, he being then sol- 
vent and there being no dispute about his liability at that time 
or as to the amount due on the note. The court charged the jury 
to find the issues against the defendant Lennon, if they believed 
the evidence, and found the facts to be as testified. In this there 
was no error. There was no evidence that Lennon had been legally 
discharged from liability upon said note by an agreement with the 
plaintiff’s cashier for there was no consideration for said agreerrent. 
The other $500 note, on which the $300 wasto be paid, was already 
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past due, and was secured by a mortgage on real estate worth several 
thousand dollars. There was no consideration, therefore, to release 
Lennon from liability on this $500 note, on which Edens, who was 
insovent, was the other party. 

Besides, the plaintiff’s cashier had no power or authority to make 
such agreement as herein alleged by virtue of his office, and no express 
authority is shown. In Bank v. Wilson, 124 N. C. 568, 42 S. E. 891, 
it is said: 

‘‘ The alleged agreement was beyond the scope of the agency of a 
cashier, and without consideration, and therefore’ void. * * * Such 
transactions are not within the ordinary dealings of a bank, and can- 
not be encouraged.’’ 

In the note to Bank v. Moore, 28 L. R. A. (N. S.) 501, the autho- 
rities are thus summed up: 

“It is a general rule, recognized by the great majority of the cases, 
that the president or cashier or any other similar executive officer of a 
bank has no authority, simply by virtue of his office to bind his bank 
by an agreement, made with the maker or indorsers of commercial 


paper payable to the bank, that their liability on such paper will not 
be enforced.’’ 


No error. — 
ACCOMMODATION INDORSEMENT OF MARRIED 
WOMAN. 


Heidelburger v. Heidelburger, New York Supreme Court, Appellate Division, December 3, 1915, 
158 N. Y. Supp. 993. 


The validity of an indorsement is determined by the law of the state in which 
the indorsement is made and not by the law of the state in which the note is exe- 
cuted. Where a married woman, residing in New York, indorses a note for ac- 
commodation while temporarily in the State of New Jersey, the indorsement is 
governed by the laws of the latter state, and is void. 


Appeal from Trial Term, New York County. 

Action by Isaac Heidelburger against Hattie Heidelburger and 
others. From a judgment for plaintiff on a directed verdict, and an 
order denying a motion for a new trial, defendants appeal. Reserved, 
and complaint dismissed. 

Argued before INGRAHAM P. J., and LAUGHLIN, CLARKE, SCOTT, 
and Situ, J. 

Scott, J. The defendants are the executors of the last will and 
testament of Bertha Heidelburger, deceased, who was an accommoda- 
tion indorser upon seven promissory notes executed by her husband, 
Joseph Heidelburger, to his own order, and indorsed by him and de- 
livered to his brother, Isaac Heidelburger, the plaintiff, in settlement 
of a controversy. The notes bear upon their face no indication as 
to where they were made, although the evidence is that they were 





~ NOTE.—For other similar decisions see Banking Law Journal Digest, § 18. 
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actually drawn in the state of New York, and were delivered to plain- 
tiff in this state. They were all payable at a trust company in the 
state of New Jersey. Mrs. Heidelburger was a resident of the state 
of New York, but at the time the notes were made she was temporarily 
sojourning in New Jersey, and she indorsed them in that state. Pay- 
ment is resisted by defendants on the ground that under the law of the 
state of New Jersey an accommodation indorsement by a married 
woman creates no liability against her. It is conceded that the law of 
New Jersey is that no married woman shall become an accommodation 
indorser, guarantor, or surety, nor be liable on any promise to pay 
debts or answer for the default or liability of any other person. 3 
Comp. St. N. J. p. 3226, § 5. It is also conceded that Mrs. Heidel- 
burger was merely an accommodation indorser. 

The sole question in the case is whether the law of the state of 
New York or that of the state of New Jersey applies. In our opinion 
this is not an open question. Whether the note itself was a New 
York contract or a New Jersey one, it is clear that the contract of in- 
dorsement was an independent contract governed by the law of the 
state where it was made, which place, in the present case, was the 
state of New Jersey. Spies v. National City Bank, 174 N. Y. 222, 66 
N. E. 736, 61 L. R. A. 193; Chemical National Bank v. Kellogg, 183 
N. Y. 91, 75 N. E. 1102, 2 L. R. A. (N. S.) 229, 111 Am. St. 717, 5 
Ann. Cas. 158. The question whether the indorser was permanently 
or merely temporarily residing in New Jersey is irrelevant. It is the 
place where the contract is made, and not the residence of the contrac- 
tor, which is to govern. 

It follows that the judgment and order appealed from must be re- 
versed, and the complaint dismissed, with costs tothe defendants in 
this court and the court below. Order filed. All concur. 


RIGHTS OF CHECK HOLDER UPON DRAWER’S 


In re Stultz Brothers, United States District Court, June 1915, 226 Fed. Rep. 989. 


A person who cashes checks, delivered to workmen for wages, is entitled to a 
preference as assignee of the claims upon the bankruptcy of the drawer. The 
checks, not being paid, do not discharge the debts for which they were given. 

In Bankruptcy. Inthe matter of Stultz Bros., bankrupts. On re- 
view of referee’s decision on claim of John Bentz for priority. Re- 
versed, and claim allowed. 

Avucustus N. Hanp, District Judge. This is a proceeding to re- 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 60. 
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view the decision of the referee in bankruptcy, who held that the claim 
of John Bentz was not entitled to priority. The claimant cashed checks 
of the bankrupt, which the latter gave his workmen in payment for 
their wages. The bankrupt had asked Bentz to cash checks for his 
workmen, and to keep the checks for two or three days, and had then 
promised to make them good. This arrangement was carried out for 
some time, but finally checks amounting to $270.83, which had been 
cashed, were not made good, and remained unpaid at the time of ad- 
judication. 

I am clear that the creditor can establish no right to a preference on 
any theory of subrogation because he did not stand in the position of 
a surety toward the workmen. Upon another theory, however, he 
seems to be entitled to preference. The workmen themselves were en- 
titled to have their wages, which the checks represented, paid in pref- 
erence to general creditors. The Circuit Court of Appeals of the First 
Circuit, in the case of In re Worcester County (C. C. A., 1st Cir.) 4 
Am. Bankr. Rep. 496, 102 Fed. 814, 42 B. C. A. 637, said, in discuss- 
ing a claim for a preference which had been reduced to a note: 

‘‘In bankruptcy, it is of no consequence whether proof was made 
of the original account or of the note. * * * Taking a note does rot dis- 
charge an original debt, which has any privileges, and either might be 
proved. Such is the law of the federal courts. * * *”’ 

The Supreme Court likewise held in The Kimball, 3 Wall. 37, 18 L. 
Ed.50,that alienin admiralty upona ship was not discharged by taking 
a note forit. I can see no difference between a note and a check, ex- 
cept inform. A check isreally a domestic bill of exchange, upon which 
the liability of the drawer is the primary liability, unless it is accepted 
by the bank, and the bank is under no obligation to the payee, though 
it may be to the drawer, to accept the paper. 

Thus it is clear in the present case that the checks in the hands of 
the workmen would have in no wise altered the nature of their claims, 
and they could have proved them and claimed priority, as they were 
for wages. Bentz purchased the checks, and was nothing more than 
an assignee of the several choses in action held originally by the work- 
men for their wages, except that the law merchant gave him certain 
additional rights against the workmen, who had indorsed the checks 
as well as against the bankrupt who made them. That an assignee of 
a claim for wages stands in the shoes of the assignor and is entitled 
to all rights of preference was settled by the Supreme Court in the Case 
of Shropshire, Woodliff & Co. 204 U. S. 189, 27 Sup. Ct. 178, 51 L. 
Ed. 436, 17 Am. Bankr. Rep. 77, where Mr. Justice Moody said: 

‘‘*The priority is attached to the debt, and not to the person of the 
creditor; to the claim and not tothe claimant.’’ 

For these reasons the referee must be reversed, and the claim of 
Bentz for $270.83 adjudged to be entitled to priority, 


—S ae 
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WILLIAM McCHESNEY MARTIN, A. B., LL. B. 
CHAPTER XVII. (Continued). 


Savings Banks. 
POSTAL SAVINGS BANKS. 

Postal Savings Banks are not new tothe old world. In 1861, asys- 
tem of post-office savings banks was established in England, by which 
certain post-offices throughout the Kingdcm were designate¢ at which 
sums of money could be deposited for transmission to the central office 
in London. This system has steadily developed until to-day it is re- 
garded as one of the most important factors in the econcmic welfare of 
England. Other European countries have also had postal savings 
banks for many years. 

However, the system is practically new to the United States. The 
Postal Savings System was established in this country by authority of 
the Act of Congress approved June 25, 1910. Its purpose, as defined 
by the act, is to provide facilities for depositing savings at interest, 
with the security of the United States Government for repayment: 
The faith of the United States Government is solemnly pledged to the 
payment of the deposits made in postal savings banks, with accrued 
interest. Aside from being an added inducement to the wage-earner 
to save, it is hoped that this Government protection will appeal to those 
who heretofore have not trusted their savings to other kinds of bank- 
ing institutions, and will bring money out of hiding places and put it 
back in circulation. It is a well known fact that, prior to the inaugur- 
ation of the postal savings banks, a large part of the savings of our 
country found its way to safe-deposit bexes and other places of hiding, 
and the money was thereby kept out of circulation. How readily these 
banks are accomplishing their purpose is seen from a recent report, 
which shows that there are about 540,000 depositors in the postal sav- 
ings banks, and their total deposits are approximately $68,000,000. It 
is estimated that a little over half of these depositors are foreign born, 
and this would tend to show that postal savings banks appeal largely 
to residents of foreign birth, who were accustomed to such institutions 
abroad. 

The management of these banks is vested in a Board of Trustees, 
composed of the Postmaster-General, the Secretary of the Treasury, 
and the Attorney-General, at Washington, D. C. The Treasurer of 
the United States acts as Treasurer of the Board of Trustees. This 
Board must submit a report to Congress at the beginning of each regu- 
lar session. 

The Postmaster-General designates such post-offices as he deems 
proper to be postal savings depository offices, and appoints the sup* 
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erintendents and other employees of such offices and fixes their sal- 
aries. There are at present about 12,000 postal savings depository 
offices in the United States, and the number is increasing rapidly. 

Any person of the age of ten years or over may open an account in 
a postal savings bank. Deposits are accepted only from individuals, 
and no account will be opened in the name of any corporation, associa- 
tion, society, firm, or partnership, or in the name of two or more persons 
jointly. Neither will an account be opened in the name of one person 
in trust for or on behalf of another. No person may at the same time 
have more than one postal savings account, either at the same office or 
at different offices. 

The law requires that evidence of deposits and withdrawals be pre- 
served by means of pass-books or some other device, approved by the 
Board of Trustees. The plan adopted is to evidence deposits by pos- 
talsavings certificates, issued in fixed denominations of $1., $2., $5., $10., 
$20., $50., and $100., each bearing the name of the depositor, the number 
of his account, the date of issue, and the name of the depository office. 
No account may be opened for less than $1., nor will fractions of a 
dollar be accepted for deposit, 

No person is permitted to deposit more than $100. in any one cal- 
endar month, nor to have a total balance to his credit at any time of 
more than $500. exclusive of accumulated interest. 

Interest at the rate of 2% per annum is allowed on the amount 
represented by each postal savings certificate, payable annually. In- 
terest is not paid for any fraction of a year. Deposits bear interest 
from the first day of the month next following that in which made. 

A depoistor may at any time, without notice, withdraw the whole 
or any part of the deposits to his credit, with any interest payable 
thereon, by surrendering, at the office of issue, postal savings certifi- 
cates, properly endorsed, for the amount to be withdrawn. 

Depositors are allowed to exchange the whole or any part of their 
deposits in sums of $20., or any multiple of $20., up to and including 
$509., for United States registered or coupon bonds bearing interest at 
the rate of 2 1/2% per annum, payable semi-annually. These postal 
savings bonds can be procured only by the surrender of postal savings 
certificates and will not be issued to persons who are not depositors, 
but they may, after receipt by the depositor, be sold or transferred at 
any time. 

The deposits of postal savings banks are required by law to be de- 
posited in solvent banks that are members of the Federal Reserve Sys- 
tem, at not less than 2 1/4% interest per annum. Five per cent. of 
such funds is required to be kept with the Treasurer of the United 
States in lawful money asa reserve. Banks receiving postal savings 
funds* must furnish such security in the form of puplic bonds or other 
securities, as the Board of Trustees may prescribe. The Board of 
‘Frustees may withdraw not exceeding 30% of the amount of such 
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funds, for investment in bonds or other securities of the United States. 
It is the intent of the law that the residue of such funds amounting to 
65%, shall remain on deposit in the banks and be a working balance. 
However, they may also be withdrawn and invested in bonds or other 
securities of the United States, but only by direction of the President 
and when, in his judgment, the general welfare and interests of the 
United States so require. 

Interest and profits, accruing from the deposits or investment of 
postal savings funds, are applied to the payment of interest to postal 
savings depositors, and any excess earnings go into the United States 
Treasury asa part of the postal revenue. 

SCHOOL SAVINGS BANKS. 

Another system of saving which must not be overlooked is the 
School Savings Banks. Such banks are operated in conjunction with 
the schools, and have been in existence in England, Belgium and other 
European countries for many years. They have proven a great factor 
in not only conserving wealth, but also in teaching the habits of thrift. 
They seek to instill into the mind, when it is most impressionable, ina 
practicable way, the habit of thrift and of husbanding resources. Such 
training gives the child a foresight into the benefits of industry and 
economy, and equips him in habit and thought for a successful life. 

School Savings Banks were first established in the United States 
by J. H. Thiry, inthe schools of Long Island City, N. Y., in 1885. The 
system has steadily grown until, to-day, it is reported that there are 
about 1,925 schools in this country, having 928,784 pupils, operating 
such banks. These banks have 398,540 depositors, and their deposits 
aggregate $1,792,640.10. 

Tae following rules and regulations, adopted by the Board of Edu- 
cation of New York City last year, for the organization and operation 
of school banks in the public schools of New York, clearly show the 
workings of such banks. 

‘“ 1. School savings banks shall be established whenever practic- 
able in such elementary, high and other schools as the board of super- 
erintendents may authorize upon application of the principals. 

2. School savings banks shall be established and conducted in ac- 
cordance with the provisions of Section 160 of the Banking Law of the 
State of New York, and the printed forms to be used shall be in accord- 
ance with those specified in ‘‘ Plan No. 1’’ or ‘* Plan No. 2’’ herein- 
after described. 

3. School savings banks shall be open for business not less than one 
day each week, and banking business shall be transacted before 9a.m., 
between 12 and 1 p.m., or after 3 p.m. Withdrawals may be made not 
oftener than once each week. Deposits of one or more cents shall 
be received, as the individual school banks shall provide. 

4. All moneys received for deposit shall be deposited ina state sav- 
ings bank which is willing to accept the accounts; and such deposits 
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shall be made in trust by the principal or ‘‘ bank manager’’ for the 
pupils and in the name of the school, so that in case of a change in 
principal or bank manager a change in stationery shall not be involved. 
Money shall be withdrawn from the school account in the depository 
bank on a check signed by the principal avd a designated treasurer, 
secretary or bank manager, in their representative capacity. The 
principal shall designate the treasurer, secretary or bank manager €x- 
cept as otherwise hereinafter provided. 

5. Withdrawals from the ‘‘ school account ’’ in a state savings bank 
shall be restricted to an amount not exceeding $200 at any time. 
No withdrawals from the school account in a state savings bank shall 
be permitted for the purpose of meeting any expense connected with 
the school bank, or for any purpose other than the payment of deposi- 
tors; provided, however, that accrued interest on the school account 
may be withdrawn for the purpose of school bank expenses. 

6. A report covering the school savings bank business for each term 
shall be made by the principal and bank manager to the Board of Edu- 
cation, with proper vouchers for receipts and expenditures of bank in- 
terest money, within five days after the close of each term, in a form 
hereinafter prescribed. _ 

7. No interest shall be paid to pupil depositors by the school sav- 
ings bank. 

8. When a pupil has to his credit in the school savings bank an 
amount for which the state savings bank will open an interest-bearing 
account ($1 or $5, as the case may be, ) a separate account shall be opened 
for him in the state savings bank, and his savings shall be duly trans- 
ferred thereto. - From a pupil having a separate state savings bank ac- 
cunt, collections in school shall continue as before until an additional 
sum of $1 or $5, as the case may be, is credited to him in the school bank. 
Then such amount shall be transferred to his individual account in the 
depository state savings bank. 

9. Withdrawals from pupils’ individual accounts in state savings 
banks shall be made in accordance with the rules of such banks. The 
person in charge of the school savings bank shal] make inquiry from 
time to time regarding withdrawals from pupils’ individual accounts in 
state savings banks, and try to prevent unnecessary or unreasonable 
withdrawals from such accounts. 

10. When a pupil is transferred or discharged from the school, his 
bank account shall be closed by paying to him any balance standing to 
his credit, and taking a receipt signed by the pupil and his parent or 
guardian. 

11. In opening an account in the school savings bank the pupil de- 
positor shall fill out and sign a deposit card. 

12. Savings bank officers and a board of directors, composed of 
teachers and pupils, may be chosenin any high school having a schoo] 
savings bank. 
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Plan No. 1. 
BLANKS AUTHORIZED FOR USE, AS AUTHORIZED AND DESCRIBED IN BOARD 
OF EDUCATION ‘* DOCUMENT NO. 9—1912.”’ 
. Pupils’ bank card. 
. Teacher’s deposit sheet. 
. Envelope. 
. Principal’s deposit sheet or school sheet. 
. Deposit slips and school bank book. 
. Pupils’ deposit slip. 
. Withdrawal and transfer checks (on bank.) 
. Transfer slip. 
. Teacher’s ledger (book or sheet). 
Principal’s ledger (book or sheet). 


Plan No. 2. 
BLANKS AUTHORIZED FOR USE. 

. Cards in duplicate for opening an account. 

Deposit slip. 

Pass card (in duplicate and colors, one card for pupil, one for 
the school bank. On these amounts of deposits up to $5 are 
punched). 

Pupils’ ledger account card (showing deposits, drafts and bal- 
ance with dates.) 

. Form of check, for withdrawals. 

. Parent’s consent to withdrawals. 

. Notice of withdrawal. 

. Passbook receipt. 

. Receipt on closing account. 

10. Bank manager’s daily or weekly financial report to principal, 

11. Notice to savings bank. 

12. A punch for cutting amount of deposits on cards. 


Form of Term Reports: 
Term Report of the School Savings Bank of Public School No. ..... 
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SAVINGS DEPARTMENTS. 

For a great number of years, many of the State banks and trust 
companies have operated savings departments in connection with their 
other business. As a rule, the State laws under which such institu- 
tions are created and operated, do not restrict the investment of their 
deposits, and so there is no restriction as to the investment of the 
funds received through their savings departments. Such funds are 
employed like the other deposits of the bank. 

In the past, national banks have not generally operated savings de- 
partments. One reason is because, under the National Bank Act, na- 
tional banks in reserve and and central reserve cities were required to 
keep a reserve of at least 25% of their total deposits, and banks not in 
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reserve or central reserve cities were required to keep a reserve of at 
least 15% of their total deposits. As these State institutions were re- 
quired to keep a much less reserve against time deposits, which include 
savings accounts, the national banks were unable to compete with the 
State institutions in this respect. However, under the Federal Reserve 
Act, national banks are now required to keep only a 5% reserve against 
time deposits, and this makes it more practicable for national banks to 
operate savings departments. 

Another reason why many national banks did not heretofore open 
savings departments was because the National Bank Act did not ex- 
pressly authorize them to establish such departments. However, under 
the broad authority to ‘‘ receive deposits’’ conferred by that Act, 
some national banks did open savings departments, maintaining that 
it was incidental to the business of banking. 

In Section 24 of the Federal Reserve Act, the right is now expressly 
given to national banks to “* continue hereafter as heretofore to receive 
time deposits and to pay interest on the same.’’ Section 19 of the 
Federal Reserve Act defines time deposits as ‘‘all deposits payable 
after thirty days, and all savings accounts and certificates of deposit 
which are subject to not less than thirty days notice before payment.”’ 
Therefore, under the provisions of the Federal Reserve Act, the power 
is granted to members of the Federal Reserve System, which includes all 
national banks, to receive interest bearing accounts, including “‘ sav- 
ings accounts.’’ Since they possess this power, it is held that they 
have also the right to advertise for such accounts, as a necessary inci- 
dent to its exercise. 

Many of the national banks have taken advantage of the provisions 
of the new law, and have established savings departments, in which 
deposits are received under rules similar to those adopted by savings 
banks, respecting the time and manner of withdrawal, etc. Such de- 
posits, however, are not subject to investments in the manner in which 


savings banks, existing under State laws, are required to invest their 
funds. Savings deposits received by a national bank must be employed 
in accordance with the provisions of the Federal laws governing such 
banks. In orderthat depositors may not be led to assume that savings 
deposits received by national banks are subject toinvestment in the same 
manner as required by State laws, national banks should not advertise 
themselves as ‘‘ savings banks.’’ [t would be well to limit the adver- 
tisement to the exact wording of the statute, stating, in effect, that the 
bank is authorized to accept time deposits, including ‘‘ savings ac- 
counts,’’ and to pay interest thereon. 

The manner of serving the depositors and the recording of the 
transactions are, to a great degree, similar in the different kinds of 
savings institutions and in the savings departments of trust companies 
and banks. Inasmuch as savings departments are now of especial in- 
terest, as by reason of the operation of the Federal] Reserve Act, Na- 
tional Banks can now unquestionably operate them we will consider 
the up to date methods and records which are generally found in such 


departments. 


(To be Continued.) 
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PROPOSED BANKING LAW 


( CONTINUED) 


THE OBJECT OF WHICH IS TO CORRECT CERTAIN DEFECTS IN THE 
LAW APPLICABLE TO BANKING TRANSACTIONS, WHEREBY BANKS AND 
BANKERS ARE UNJUSTLY DISCRIMINATED AGAINST AND TO MAKE 
THE LAW PERTAINING TO SUCH TRANSACTIONS UNIFORM THROUGH.- 
OUT THE UNITED STATES. 


By JOHN EDSON BRADY 
Of the New York Bar. 
ARTICLE IV. EXAMINATION OF ACCOUNT FOR IRREG- 
ULAR PAYMENTS.—Continued. 


§ 10. Depositor’s Duty to Give Prompt Notice of Irregularity 
to Bank. Where a depositor learns through any source that a 
bank in which he keeps an account has paid a check drawn by 
him, or purporting to have been drawn by him, which bears a 
forged signature or indorsement, has been fraudulently altered, 
or is otherwise irregular, the depositor’s failure to give prompt 
notice thereof to the bank and to return the check claimed to be 
irregular, where it is in his possession or control, shall absolve 
the bank from all liability to such depositor by reason of such 
payment. 

The preceding section gives the depositor thirty days after his paid 
check vouchers have been returned to him or after the bank has given 
him notice that they are ready, within which to examine his account and 
report to the bank any irregularities therein found for which he claims 
the bank to be liableto him. Where the depositor learns of an irreg- 
ular check, which has been paid by his bank before the expiration of 
thirty days, the effect of this section is torequire him to promptly notify 
the bank. There have been cases in which the depositor, after dis- 
covering the payment of an irregular check, has first undertaken to col- 
lect the amount from some party other than the drawee bank and, hav- 
ing failed in that, has then notified the drawee bank and attempted to 
throw upon it the responsibility for the loss. It is quite clear that if 
the depositor is to hold the drawee bank responsible, he should give 
the bank every opportunity to protect itself and in cases of this kind, 
a prompt notice is of the greatest advantage. At the present time, it 
is held by most of the decisions in which this question has been raised 
that the failure of a depositor to notify his bank of the payment of an 
irregular check promptly after the discovery of such payment does not 
absolve the bank from liability unless it appears that the bank has actu- 
ally sustained a loss as a result of the delay. This is frequently a diffi- 
cult matter for the bank to prove, for it is noeasy matter for the bank to 
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establish that a prompt notice would have enabled it to have recovered 
the money by immediately proceeding against the party to whcm tke 
check was paid, or some other party tothe transaction. When the de- 
positor withholds from the bank his knowledge of an irregular pay- 
ment, he withholds from it the right to proceed promptly for its own 
protection. The bank may or may not be able to recover from the 
forger, or some other party by promptly proceeding against him, but 
it has aright totry by so proceeding. When the depositor deprives a 
bank of this right, he should be made to assume responsibility for the 
payment and the bank should be absolved from liability. 


§$ 11. Effect of Depositor’s Failure to Notify Bank of Irregular 

Payment. Where a depositor has failed to give the bank notice 

of an irregular payment within the requirements of either of the 

preceding sections, the bank shall be absolved from liability, not 

only in regard to the irregular payment in question, but as to 

any subsequent irregular payment which might have been dis- 
covered or prevented by the giving of such notice. 

In cases where a dishonest employee of the depositor is engaged in 

a series of embezzlements or defalcations in connection with his em- 

ployer’s bank account, a proper examination by the employer of his 

accounts would bring to light the clerk’s first fraudulent act and would 

prevent the repetition of such frauds by the clerk. Under such circum- 

stances, the depositor is not entitled to the same lenience with resrect 

to subsequent irregular payments that is accorded to him with respect 

to the clerk’s original fraudulent act; a continuation of the clerk’s 

fraudulent acts is made possible by the depositor’s neglect to properly 

examine his account and to discover the original dishonest act by which 

the clerk started on his career of fraud. The responsibility for such 

payments, therefore, ‘should rest upon the depositor and not upon the 


bank. 
§ 12. Depositor’s Duty to Give Notice Where Checks not Re- 


turned. Where a depositor’s paid checks have not been returned 
by the drawee bank and the bank has given the depositcr no 
notice that such checks are ready for delivery and the depositor 
has made no demand on the bank for the return of such checks, 
the bank shall not be liable to the depositor for payment made on 
a check, which bears a forged signature, or indorsement, has 
been fraudulently altered, or is otherwise irregular, unless an 
action thereon is instituted by the depositor against the bank 
within one year after the date of such check. 

This section is intended to cover the situation, where a bank instead 
of returning the depositor’s checks at regular inte1vals, or notifyirg 
him that his checks are ready, permits him to bring in his passbook to 
be balanced at his own convenience and, perhaps, sends him an ccca- 
sional notice, requesting or suggesting that he bring in his passbook 
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for the purpose of having his account made up. Even though a bank 
does not have a system, whereby the depositor’s account is balanced 
regularly, the depositor should take enough interest in his own account 
to obtain a statement thereof at reasonable intervals. It is believed 
that a depositor, who permits his account to run for a year without having 
it balanced ,is negligent to such a degree that he should have noclaim 
against the bank in the event that the bank innocently pays an irregu- 
lar check. 


ARTICLE V. PAYMENT OF CHECKS. 


§ 13. Payment of Check Drawn by Person Under Disability. 
—Where a person in whose name a deposit stands is a minor or 
otherwise under a disability, the bank shall] be protected in pay- 
ing the checks of such depositor and such payment shall in all 
respects be valid as against the depositor. 

Ordinarily banks will not receive deposits to the credit of a checking 
account from minors, persons who are mentally incompetent or others 
under a disability incapacitating them from making valid contracts. 
Nevertheless deposits are frequently received from incompetent persons 
and the question has been raised in various cases as to whether the bank 
is protected in paying the checks of such persons. Thecourts vary in the 
conclusions which they have reached onthis question. In Georgia, 
the courts have gone so far as to hold that a bank, which pays a check 
drawn by an insane person is responsible therefore to the estate of the 
insane person, notwithstanding the fact that the bank paid the check in 
good faith and in entire ignorance of the drawer’s mental incapacity. 
American Trust & Banking Co.v. Boone, 102 Ga. 202, 29S. E. Rep. 182. 

This section does not attempt to regulate the rights of the incom- 
petent drawer as against the party to whom the check is delivered or 


by whom it is collected. It merely protects the drawee bank in pay- 
ing the check. 


§ 14. Payment of Check After Drawer’s Death.—Where a 
drawee bank pays a check after the death of the drawer, in 
ignorance of the drawer’s death, such payment is valid as 
against the estate of the drawer. 

The attempt has frequently been made by administrators or other 
persons representing the estate of a deceased person, to charge the 
bank, in which the decedent’s account was carried wjth liability for 
checks drawn by the decedent and paid by the bank after his death, 
even though at the time of the payment, the bank was unaware of the 
drawer’s death. In all of these instances, it has been.consistently held 
that the drawee bank is not responsible. On this point, therefore, 
this section merely expresses the existing law. Claims of the kind re- 
ferred to will undoubtedly continue to come up and, when they do 
arise, the bank is compelled, in each instance, to assume the burden 
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and expense of establishing its freedom from liability. The above pro- 
vision may serve as a deterrent upon those who might otherwise at- 
tempt to fasten responsibility upon banks in cases where a check has 
been paid in ignorance of the drawer’s death. 


$15. Payment of Stale Check.—A bank shall not be deemed 
guilty of negligence in paying a check drawn upon it at any 
time within six months after the date of the check because of 
the time elapsing between the date of the check and its payment, 
nor shall it be liable to the drawer in any such case where the 
payment is made in good faith. 

There is a certain period after the issuance of a check when it be- 
comes “‘ stale,’’ that is, the check has been in circulation for so long 
a period of time that the drawee bank is put on notice and should not 
pay it when making reasonable inquiry into the circumstances sur- 
rounding the transaction. The time when a check becomes stale has 
not been fixed by statute and there are only a few decisions on the ques- 
tion. Consequently in cases where this question arises, it is often 
necessary to take the matter into court in order to determine whether 
or not the check was stale at the time of its payment, rendering the 
bank liable to the drawer. 

It has been held that a check drawn on the day before a holiday, 
does not become stale in six days so as to put the drawee bank upon 
inquiry, when the check is presented for payment at the end of that 
period. Merchants & Planters’ National Bank v. Clifton Mfg. Co., 56 
S. C. 520, 33 S. E. Rep. 750. In the case of Lancaster Bank v. Wood- 
ward, 18 Pa. St. 357, where a bank paid acheck more than a year after 
its date, thereby causing an overdraft of the drawer’s account and it . 
appeared that the drawer had in the meantime paid the debt for which 
the check was given, it was held that the bank assumed the responsi- 
bility for the payment and could not recover the amount of the over- 
draft in an action against the drawer. 

The object of this section is to definitely fix the time within which 
a check may be paid by the drawee bank without subjecting itself to 
liability to the drawer. The drawer of a check, which remains in cir- 
culation for an extended period of time, should take notice of that fact 
from an examination of the statement rendered to him by the bank. 
If he does not want the check paid, he should notify the bank to stop 
payment. He certainly should not pay the debt for which the check 
was given, upon the creditor’s statement that the check has been lost 
or for any other reason without giving notice of these facts to the bank. 
If he permits the check to remain outstanding without giving the bank 
notice, then he should assume responsibility for the payment. The 
six months period limited by this section is believed to be a reasonable 
time. A drawee bank should certainly not pay a check more than six 
months after its date without taking steps to assure itself that such pay- 
ment is warranted. 
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§ 16. Payment of Check With Incorrect Signature—A bank 
may, without subjecting itself to liability, refuse to pay a check 
drawn upon it where the drawer’s signature does not correspond 
with the signature on file in the bank or with the agreement be- 
tween the bank and the drawer as to the form in which his checks 
shall be signed. 

AS a matter of fact a bank is not only justified in refusing to pay a 
check, the signature on which does not correspond with the drawer’s 
signature on file in the bank, but it renders itself liable to the drawer 
where it does pay such acheck. In Shoe Lasting Machine Co. v. Wes- 
tern National Bank, 70 N. Y. App. Div. 588, 75 N. Y. Supp. 627 it 
appeared that the signature cards filed with a bank bya corporation 
depositor indicated that checks should be signed by both the president 
and treasurer of the corporation. It was held that the bank was re- 
sponsible to the corporation for the amount of checks which it paid 
bearing only the signature of the treasurer. 


§ 17. Payment or Certification of Postdated Check.—A post- 
dated check shall not be paid or certified prior to its date, nor 
shall funds be set aside for that purpose. Such payment, cer- 
tification or reservation of funds shall not be valid as against 
the drawer. 

This section merely expresses the law as it exists at the present 
time. The drawer of a postdated check does not undertake to have 
funds in the hands of the drawee before the arrival of the time at which 
the check bears date and he is justified in assuming that the bank will 
not take any action with regard to the check until that time. In those 
decisions in which the question has been presented where a bank re- 
serves funds from a drawer’s deposit for the purpose of meeting a post- 
dated check and then refuses to pay subsequently presented checks on 
the ground of insufficient funds, which checks would have been paid 
except for the reservation in favor of the postdated check, the bank 
has been held liable to the drawer in damages in a proceeding in the 
nature of an action for slander of credit. 


§ 18. Payment of Checks Bearing Memoranda.—A bank is not 
charged with notice of nor bound in any way by memoranda 
written on checks drawn upon it for the benefit or convenience 
of a drawer. 

This section merely expresses the law as it has been laid down in 
those decisions in which this question has been raised. The drawers 
of checks frequently write therein a memorandum of some sort for their 
own benefit or convenience such as a statement of the consideration 
for which the check was given. And it has been claimed in certain in- 
stances that the bank is bound to take notice of such memoranda and 
to regulate thereby its conduct in dealing with the checks. In Denton 
National Bank v. Kenny, 116 Md. 24, 81 Atl. Rep. 227, it was held that 
memoranda of this sort are not binding on the drawee bank. It appeared 
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that the clerk of a court deposited the funds received by him in his 
Official capacity in a certain bank. When making deposits, he wrote 
on each Deposit slip a number indicating a case on the docket in his 
court, in‘which the deposited funds had been received, and in withdraw- 
ing funds, he wrote on checks drawn by him a number of the case in 
which the disbursement was made. In this case it appeared that 
he had drawn checks bearing case No. 2105, which aggregated an 
amount greater than the total deposits to that case. At the time the 
holder of the last check bearing case No. 2105 presented it, the entire 
deposit to the credit of the clerk’s account had heen checked out. The 
deposits to the credit of case No. 2105 had been paid out on checks 
making disbursements in other cases. It was held that the holder of 
this check had no rights against the bank. In other words, the bank 
was under no obligation to keep track of the case numbers written on 
the deposit slips and on the checks, to make sure that the clerk did not 
make disbursements in a particular case in an amount greater than the 
total deposits to the credit of that case. 


§ 19 Bank’s Right to Indorsement Upon Paying Checks.—A 
bank may refuse to pay a check drawn upon it which is not prop- 
erly indorsed by the person by whom or in whose behalf it is 
presented; such indorsement, however, is not essential to give 
validity to the payment by the bank,where the payment is made 
to a person rightfully entitled thereto. 

The question frequently arises as to whether a drawee bank, to 
which a check is presented for payment is acting within its rights when 
it refuses to pay the check, without the indorsement of the party pre- 
senting it. Sometimes the check is payable to bearer, and the party 
presenting it insists that no indorsement is necessary. The bank, 
however, for the purpose of maintaining a record of its payments, or 
for other reasons, may be desirous of having the holder’s indorsement 
before it honors the check. The question is one upon which there is 
very scant legal authority and the bank’s right to insist upon such in- 
dorsementis, to say the least, doubtful. No hardship is imposed upon 
the holder of the check by requiring him to indorse it, whether the 
check is payable to bearer or order. 

On the other hand, no liability should be imposed upon a bank, 
merely because of the fact that it pays a check without the holder’s 
indorsement, where it appears that the party to whom the check was 
paid, was rightfully entitled to collect it. 

(To be Continued.) 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


VII. COLLECTION OF CHECKS. 


General Duties and Liabilities of Collecting Bank. 

A bank receiving a check for collection is bound to do all reasonable 
acts to procure payment and must faithfully observe such instruc- 
tions as are given to it with reference to the collection. The neg- 
lect or default of the collecting bank in this regard willin general 
render it liable for any loss resulting therefrom to the owner of 
the check. 

Duty of Bank to Trace Checks Not Heard From. 


Where checks, forwarded by a bank for collection, are not heard 
from in a reasonable time,,the bank is under an obligation to take 
steps to ascertain why the amount has not been remitted and to 
report the result of its investigation to the depositor of the check. 


Duty of Collecting Bank to Take Steps to Charge Drawers and 
Indorsers. 

A bank, which receives a check for collection, is under a duty, in the 
absence of instructions to the contrary, to make due presentment, 
give proper notice of dishonor and, in fact, take all necessary 
steps to charge the different parties to the instrument with lia- 
bility. 

. Contract Exempting Bank From Liability For Negligence. 


An agreement that a bank shall not be responsible for the proceeds 
of a check unless actually received does not relieve it from liability 
for its own negligence. 


§ 163. General Duties and Liabilities of Collecting Bank.—There 
are certain duties imposed upon a bank in the collection of checks, 
which are placed with it by its depositors or forwarded to it by other 
banks. If the check is received with specific instructions, as to the 
time or manner of presentment or protest in case of dishonor, or as to 
some other matter in connection with the collection of the check, these 
instructions must be implicitly followed, at least in so far as they are 
reasonable and in keeping with ordinary bank practices. 

And apart from any specific instructions which may accompany the 
check, there are certain duties which the law implies on the collecting 
bank. In general, the bank’s neglect to meet any of the obligations, 
which the law imposes on it as collecting agent, either expressly or by 
way of implication, will render it liable to the owner of the check for 
any loss which is suffered through the bank’s neglect in this regard. 

Where the check in question is drawn ona local bank, it should be pre- 
sented for payment promptly. Ifthe collection of a check fails as a result 
of the d2lay in presentment for payment, various questions of liability 
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arise. For instance, there is a question whether the delay has resulted 
in discharging the drawer and indorsers from liability. At present 
we are concerned with the question of the collecting bank’s liability to 
to the depositor of the check, where the collecting bank has not acted 
with promptness in presenting the check and the collection of the check 
has failed as a result of such:neglect. In cities where there are clear- 
ing houses, the question has arisen as to whether acollecting bank 
lives up to the obligations of its agency, where it presents the check 
through the clearing house instead of directly to the drawee bank. It 
is generally held that the collecting bank acts with due diligence in 
making presentments through the clearing house, at least, in a case 
where the owner of a check is aware that such is the common practice 
among banks. 

In a Texas decision, it appeared that the plaintiff received a check 
on October 16th at 8 A. M., which he deposited the same day, for his 
own convenience, in a bank for collection. The check was deposited 
too late to be sent to the clearing house on that day anc the plaintiff 
was aware of a custom among banks to collect checks through the 
clearing house. The check went through the clearing house on the 
17th, and was presented to the drawee after three o’clock on that day. 
Payment was refused because of the failure of the drawee, and it ap- 
peared that the check would have been paid if presented before three 
o’clock. It was held that the bank in which the check was deposited 
was not negligent in presenting the check for payment through the 
clearing house instead of directly to the drawee bank, and, having 
done so with the plaintiff’s implied consent, it was not liable to him 
for the amount of the check. It was held, however, that presentment 
in this manner released the drawer from liability-on the check, it ap- 
pearing that he had no knowledge as tothe custom of collecting checks 
through the clearing house. Merchants’ National Bank v. Dorchester, 
Tex. Civ. App., 136 S. W. Rep. 551. 

It may be added that there is a dispute among the authorities as to 
whether presentment through a clearing house is sufficient to charge 
the drawer with liability, where that method of presentment requires 
more time than would be needed in presenting the check directly to 
the drawee bank. In Missouri, Michigan and Nebraska it is held that 
where the failure to collect’ a check is due to the extra time taken by 
presenting the check through the clearing house, the drawer is dis- 
charged from liability thereon. A better rule than this is enforced in 
New York and Pennsylvania, in which states it is held that, where a 
check is delivered after banking hours, the holder may deposit it in his 
bank on the following day and a presentment by such bank through 
the clearing house on the second day after delivery is sufficient. 

In the Texas decision above referred to, in reference to the collect- 
lecting bank’s liability to the owner of a check presented through the 
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clearing house, the court said: *‘ Negligence cannot be imputed to the 
bank if it acted in relation to the check as it was contemplated between 
the parties that it would act at the time the check was deposited. In 
other words, Dorchester, knowing that the course the check would 
take would be through the clearing house, and knowing the hour of the 
meetings of the clearing house, and knowing that, if the check was not 
deposited with the bank on October 16th in time for it to reach the 
clearing house that day, it would be held over until the next day and 
then be passed through the clearing house, and if, as the court finds, 
the check was deposited by Dorchester too late on the 16th to goto the 
clearing house that day, he cannot now complain that the action the 
bank took and which he knew it would take, and which action was, 
under the circumstances of this case, with his implied consent and the 
implied agreement between them, was negligence in presenting the 
check at the clearing house, and in not presenting it at the office coun- 
ter of the House bank.”’ 

Where the check is drawn on an out of town bank, it must be for- 
warded for collection with reasonable promptness. There is not much 
authority on the question as to how much time is permitted to the col- 
lecting bank in starting the check toward its destination. It is pro- 
able, however, that this matter would be regulated to a large extent 
by the banking customs and collection facilities of the place where the 
bank is located. The collecting bank’s obligation to its depositor does 
not end with the forwarding of the check. If the check is not heard 
from within a reasonable time, the bank is bound to make inquiry as 
to why the collection has not been consummated and to report the re- 
sult of its investigation to its depositor. In the absence of specific in- 
structions, a collecting bank should make due presentment for pay- 
ment, send out notices of dishonor and protest in cases where protest 
is essential to charge the parties to the instrument with liability. 

One thing which a collecting bank should be careful not to do is to 
send the check directly to the bank on which it is drawn. Practically 
without exception the courts hold that if, as a result of so forwarding 
the check, the proceeds are not remitted, the collecting bank is respon- 
sible for the amount to the owner of the check. On the other hand, 
the collecting bank should be equally careful not to forward the check 
by an unnecessarily circuitous route. Such a course is also liable to 
render the collecting bank liable to its depositor. 

A bank should also be cautious in the selection of its correspondents, 
to which it forwards paper for collection. The principal point of in- 
quiry being the financia! soundness of the correspondent. There are 
many states in which a collecting bank is held absolutely responsible 
for the negligerice and defaults of its correspondents and this includes 
the case where the correspondent bank fails while the proceeds of a col- 
lection are in its hands thereby causing a loss to the owner of the check, 
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In other states the collecting bank is not held to this responsibility, 
where it appears that the collecting bank has exercised proper care in 
the selection of its correspondents. 

Another point for collecting banks to remember is, that it is always 
best to obtain cash for an item entrusted to it for collection and that a 
certain risk attends the receipt of the drawee’s draft in lieu of cash. It 
has been held in various instances that, if instead of collecting a check 
in money, thecollecting bank receives the drawee’s draft for the amount 
of the check and is unable for some reason to collect the draft, the col- 
lecting bank is responsible to the party for whom it handles the collec- 
tion, just as though it had collected the amount in cash. 

Once having collected a check, the collecting bank should not return 
the proceeds to the paying bank, merely because the paying bank asks 
tohavethe moneyrepaid. The duty of the collecting bank is to its prin- 
cipal, for whom it made the collection, and not tothe paying bank, and 
an error in refunding the amount collected, will render it liable to the 
principal. This is illustrated in a decision by the Supreme Court of 
Pennsylvania. The plaintiff bank transmitted a cashier’s check to the 
defendant bank for collection. After collecting the check from the 
drawee, the defendant returned the money upon being informed by 
the drawee that the payment had been made through mistake, in that 
the check had been fraudulently issued by the cashier. It was held 
that the defendant was liable for the amount to the plaintiff even though 
the plaintiff had notice at the time of receiving the check of its fraud- 
lent character. Monongahela Nat. Bank v. First Nat. Bank, 536 Pa. 
270, 75 Atl. Rep. 359.. 

Of course, there are cases in which a collecting bank may refund 
the money it has collected on a check without subjecting itself to lia- 
bility. Banks frequently do make such a return of the proceeds where 
it is brought to their attention that the check bore a forged indorso- 
ment or was fraudulently raised, and in doing this, they are usually 
acting within their rights. Butin doing so the bank acts upon its own 
responsibility and subjects itself to the rule that it is never a defence 
to an action by a principal for money collected by an agent for the lat- 
ter to show that it was paid over to a third party, to whom it belonged 
in equity and good conscience. The safe course for a collecting bank 
to pursue, in such circumstances, is for it to notify its principal and 
the other claimant to the fund that it will retain possession of the money 
as stakeholder until some satisfactory adjustment is made, or the rights 
of the parties judicially determined. 

Some of the duties of collecting banks referred to above will be dis- 
cussed more in detail in the foliowing sections. 


§ 164. Duty of Banks to Trace Checks Not Heard From.—The ob- 
ligation of a bank to its depositor in the matter of collecting a check, 
deposited with it for collection, does not terminate upon sending the 
check forward in the usual course of business. If the check is not 
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heard from after the lapse of a reasonable period of time, the bank is 
bound to take notice that something is wrong and it is under a duty to 
take steps to ascertain why the amount of the collection has not been 
remitted. 

In the case of Second National Bank v. Merchants National Bank, 
111 Ky. 930, 65 S. W. 4, a bank at New Albany, Ind., owner of two 
indorsed notes, payable at Bedford, Ind., on May 4th and June 3rd 
respectively, sent the first note on April 22d; and the second note on 
May 13th, to a Louisville, Ky., bank for collection, which bank on the 
day of receipt mailed the notes to the Bedford Bank for collection. The 
cashier of the Bedford Bank was the secretary of the maker corporation 
and the notes had been signed by him, and this was known to-the Louis- 
ville bank. When the second note was sent on May 13th nothing had 
been heard from the Bedford Bank as to the note maturing May 4th, 
although it was its habit to remit collections immediately to the Louis- 
ville bank. The latter did nothing until June 7th, after the maturity of the 
notes when, in response to a letter from the New Albany bank, it sent 
a “‘tracer,’’ after which, on June 14, the notes were returned by the 
Bedford Bank unpaid and unprotested, The Bedford Bank assigned on 
June 6th, and the maker of the note soon afterwards. 

In an action by the New Albany bank against the Louisville Bank, 
it was held that the Louisville bank was negligent, when the notes were 
not paid or protested in the usual course of business, and when nothing 
was heard of the first note at maturity, in not ascertaining the cause, 
learning what the trouble was, and giving notice ofthe situation to its 
customer, the New Albany bank, within a reasonable time, for which it 
is liable to the New Albany bank. 

In the case of Hobart National Bank vy. McMurrough, 24 Okla. 210, 
103 Pac. 60], it appeared that a bank forwarded a check for collection 
and though it did not receive any word from its correspondent in regard 
to the collection, for more than a month, it took no steps toward trac- 
ing the check. In the meantime the bank on which the check was drawn 
had failed. It was held that the bank was liable to its depositor for the 
amount of the check. Where, however, checks are sent to a corre- 
spondent bank, not for collection and return, but for collection and 
credit, and the checks are credited to the account of the forwarding bank 
immediately upon receipt by the correspondent bank, the forwarding 
bank is not guilty of negligence in failing to make inquiry as to the re- 
sult of the collection. . First Nat. Bank v. City Nat. Bank, Tex. 1665. 
W. Rep. 689. 


§ 165. Duty of Collecting Bank to Take Steps to Charge Drawers 
and Indorsers. A bank receiving a check for collection is under a 
duty, in the absence of instructions to the contrary, to make due pre- 
sentmeagt for payment, and, in case of non-payment, to send out proper 
notices of dishonor. It is also the obligation of the collecting bank to 
protest for non-payment in cases where this formality is required to 
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preserve the rights of the owner against the parties to the check, or 
where it has been instructed to protest. 

In a Minnesota case the defendant bank, having cashed a check for 
the payee, forwarded it to the plaintiff bank at Chicago, its correspon- 
dent, for collection and remittance. The plaintiff credited the check 
to the defendant’s account and the defendant subsequently drew out 
the amount. The plaintiff forwarded the check to the Bank of Minne- 
apolis, in St. Paul, where the drawee was located. At about the time 
the check was received in St. Paul, the Bank of Minneapolis and the 
drawee bank both failed. While it appeared that there was an attempt 
to present the check for payment, the evicence was insufficient to show 
that it was duly protested. It was held that the plaintiff bank was re- 
sponsible for the neglect in this regard and could not recover from the 
defendant. Fort Dearborn Nat. Bank v. Security Bank, 87 Minn. 81, 
91 N. W. Rep. 257. F 


§ 166. Contract Exempting Bank from Liability for Negligence.— 

Banks frequently enter into agreements with their depositors, by a 
notice printed in their pass books or otherwise brought to the attention 
of the. depositors, to the effect that the bank will not be liable to a de- 
positor for any collection item unless the proceeds are actually received. 
Such provisions if acquiesced in by the depositor, protect the bank from 
liability for losses resulting from causes beyond the bank’s control, 
for instance, a loss caused by the default of a correspondent bank. 
Provisions of this kind, however, do not protect the bank from the con- 
sequence of its own neglig2nt acts. In a South Carolina case, it ap- 
peared that the plaintiff indorsed and deposited in the defendant bank 
a draft, which he listed on a deposit list containing the following stipu- 
lation: ‘‘ For value received, we the undersigned hereby agree in de- 
positing the items listed »elow for collection or credit with the Bank 
of Brunson, Brunson, S. C., that we will not hold the'bank liable to 
us for said items until the cash for each has been paid to the Bank of 
Brunson, Brunson, S. C.’’ The defendant forwarded the d:aft for 
collection and in due course should have received a report in about 
three days. Nothing was heard, however, for about six months, when 
the defendant received word from its correspondent that the draft had 
been dishonored. It appeared that the plaintiff was injured by the 
delay because the drawer was solvent when the draft was drawn, but 
was insolvent at the time notice was given. It was held that the de- 
fendant was guilty of negligence in failing to find out sooner whether 
the draft had been received and collected by its correspondent and in 
failing to give the plaintiff earlier notice of the dishonor. The defen- 
dant was held liable to the plaintiff for the amount of the draft, not- 
withstanding the stipulation on the deposit slip. Harter v. Bank of 
Brunson, 92 S. C. 440, 75 S. E. Rep. 696. 

(To be Continued.) 





NZL 
Ala 2 
G 
Z 


INQUIRIES AnD CORRESPONDENCE 


This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


SSsssss 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION. 


n submitting a question it is essential that all of the facts involved be clearly set forh. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


AUTHORITY TO ISSUE CERTIFICATES OF DEPOSIT. 
The cashier of a bank has authority to issue certificates 
of deposit, but no such authority is vested in the paying 
teller. The receiving teller probably has such authority. 
Certificates of deposit should be signed in the name of the 
bank by the officer who issues them. 
Editor Banking Law Journal. New York, Jan. Ist. 1916. 

DEAR §1R:—As subscriber to your BANKING LAW JOURNAL, we are writing to 
gain information as to the law of issuing Certificates of Deposits. 

Will you kindly enlighten us as to whether the teller has legal right to sign Cer- 
tificates of Deposit, whether he should sign as teller or whether he has authority 
to sign the cashier’s name. 

Thanking youfor a reply, we remain, Yours very truly, CASHIER. 

Answer—While it is quite well settled that the cashier of a bank 
has inherent authority to issue certificates of deposit binding upon the 
bank, it does not appear that any court has directly decided the ques- 
tion whether or not such authority is vested in a teller. Nevertheless, 
it would seem that a teller, at least, one who is vested with the func- 
tion of receiving deposits, would be authorized by virtue of the office 
which he holds to bind the bank by the issuance of a certificate of de- 
posit. A receiving teller, as his title implies, has authority to receive 
deposits on behalf of the bank. When he issues a certificate of depos- 
it, he is merely giving the depositor evidence of the fact that the de- 
positor’s funds have been received on deposit by the bank. It seems 
quite logical and proper that this is within the ordinary authority of a 
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receiving teller. Of course, the certificate frequently specifies a parti- 
cular time when the deposit will be paid and provides for interest but 
it is difficult to see that this is in any way outside the functions or au- 
thority of a receiving teller. This implies that the bank has not 
through its by-laws, or by action of its board of directors made 
specific provisions for the manner in which certificates of deposit shall 
be issued. 

The case of Steckel v. First National Bank, 93 Pa. 376, is a case 
which involves the issuance of a certificate of deposit by a teller. It 
appeared that the officers of the defendant bank carried on business as 
a private banking firm next door to the bank under the name of B & 
‘Co. The plaintiff, a depositor, requested the teller of the defendant 
bank to give him certificates of deposit and delivered his check in pay- 
ment therefor. The teller thereupon gave to the plaintiff certificates 
issued in the name of B & Co. and assured the plaintiff that the certifi- 
cates were the obligations of the defendant bank and would be paid by 
it. Upon discovering the fraud, the plaintiff tendered the certificates to 
the defendant bank and demanded payment of his original deposit. It 
was held that the bank was liable for the deposit. The question of the 
teller’s authority did not arise and this decision cannot be taken to stand 
for the proposition that a teller has authority to issue certificates of de- 
posit, inasmuch as it appeared that the transaction occurred in the pres- 
ence of the cashier. 

With reference to the cashier, it is generally held that that official is 
the executive officer of the bank. Nevertheless, he is but the agent of 
the bank and his acts are governed by the general rules applicable to 
agents. There are certain functions which, by long and universal 
usage, have become to be recognized as belonging to the office of 
cashier. Among these is the issuance of a certificate of deposit. A 
bank may, of course, restrict the authority of its cashier. Where this 
is done, it will be responsible to those, having notice of the restric- 
tion, only to the extent of his actual authority. 

In the case of Allison v. Hubbell, 17 Ind. 559, it was expressly held 
that the cashier of a bank has authority by virtue of the office which 
he holds to issue certificates of deposit in the regular course of busi- 
ness binding on the bank. In Crystal Plate Glass Co. v. First Na- 
tional Bank, 6 Mont. 303, 12 Pac. Rep. 678, it appeared that a bank 
had ordered certain goods from the plaintiff on behalf of third parties. 
These parties being unable to pay for them at the time, the cashier of 
the bank took their paper and sent to the plaintiff a certificate of de- 
posit payable in three months, and regular in form, except that it was 
signed by the cashier in his name alone, and not ascashier. It was 
held that this was within the authority of the cashier and that the bank 
was liable on the certificate. 

In Abbott v. Jack, 136 Cal 510, 69 Pac. Rep. 267, the court said: 
** The authority of the cashier of a bank to receive money and to issue 
receipts or certificates of deposit therefor seems to be implied by the 
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very name of his office, and hence it would seem that such a receipt or 
certificate signed by him must, in the absence of proof to the contrary, 
be taken to be the act of the bank.’’ These decisions were referred to 
in volume 30 of the BANKING LAw JOURNAL on page 747 and appear 
in the Supplement to the BANKING Law JouRNAL Digest. 

The following propositions of law may be given as covering ques- 
tion raised. 

A bank, acting through its board of directors or by virtue of a by- 
law, may authorize any of its officers to issue certificates of deposit on 
behalf of the bank. 

The cashier of a bank has authority by virtue of his office to issue 
certificates of deposit binding on the bank. 

This authority on the part of the cashier may be curtailed by means 
of a by-law or proper action on the part of the directors and such 
limitatation will be binding on the persons dealing with the bank who 
have notice of the limitation. 

The receiving teller of a bank would in all probability be held to 
have authority to issue certificates of deposit binding on the bank, 
which authority, however, like that of the cashier may be limited by 
by-law or action of the board of directors. 

The paying teller of a bank, in all probability, has no authority to 
bind the bank by the issuance of certificates of deposit, such transac- 
tions being outside the ordinary scope of his employment. 

Where a bank, by a long continued course of action, has permitted 
some officer to represent it in the issuance of certificates of deposit, 
which officer would not ordinarily have implied authority to issue such 
certificates, the bank would be liable on certificates issued in its name 
by such officer. 

In view of the slight uncertainty as to the authority of a receiving 
teller to issue binding certificates of deposit, a better course would be 
for the bank to have such certificates issued by its cashier. If it 
wishes to have certificates of deposit issued by some other officer, it 
should expressly authorize him to act for it by appropriate action. In 
such event, the certificates should be signed in the name of the bank, 
by the officer by whom they are issued. 


CANCELLATION OF DRAFT. 


Where the purchaser of a bank draft delivers it to the 
duly authorized agent of the payee and subsequently ob- 
tains possession of it in unauthorized manner and has it © 
cancelled by the bank, the bank is liable to the payee. 
Editor Banking Law Journal. Iowa, December 27, 1915. 
DEaR Sir:—We would like to have your opinion upon the following legal pro- 
position:— ' 
Smith goes to a bank and purchases a draft, payable to Brown, and turns the 
draft over to Jones, who has been authorized by Brown to receive it. 
On the same day, before Jones has mailed the draft to Brown, he returns the 
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draft to Smith, and Smith goes back to the bank and has the same cancelled and 
gets the money back, endorsing the draft ‘‘ Brown by Smith.’’ 

The bank has no knowledge that the draft has ever been out of the possession 
of Smith. Can Brown hold the bank liable by reason of their having cashed a draft 
payable to his order which was not endorsed by him or would Smith, as the orig- 
inal purchaser of said draft have the right on the same day that he purchased it to 
surrender the draft and have it cancelled, even though he had previously delivered 
it without the knowledge of the bank to Jones who professed to be the agent of 
Brown? Would it make any difference if Smith delivered the draft to Jones, with 
instructions to take it to Brown, whether or not Brown has previously authorized 
Jones to receive the draft for him? 

This query is suggested by a case that occurred some time ago in a neighbor- 
jngtown. It has been our custom for years to cancel drafts for the purchaser when 
he returned same, even though they might be payable to some other person or order. 

We have submitted this matter to our attorney and he informs us that he can 
find very few decisions on this. point. Very truly yours, PRESIDENT. 

Answer:—The question presented is this. The purchaser of a draft 
delivers it to one who is orclaims to be the agent of the payee named 
in the draft and authorized to receive the draft for the payee. On the 
day of the purchase, the purchaser returns the draft to the bank by which 
it was drawn after indorsing it with the payee’s name followed by his 
own indorsement. The bank thereupon cancels the draft and refunds 
the amount to the purchaser. It appears that the bank has no knowl- 
edge of the fact that the purchaser had delivered the draft to the payee’s 
agent or that the draft had been out of the purchaser’s hands. The 
question is whether the bank on this statement of facts is liable to the 
payee and whether its liability would be in any way affected by the cir- 
cumstance that the agent, to whom the draft was delivered, had no au- 
thority to receive it in behalf of the payee. 

In our opinion, the bank would be liable to the payee in a case of 
this kind, provided that the agent was duly authorized to receive the 
draft for the payee and had no authority to return it to the purchaser; 
on the other hand, the bank will not be liable if the agent had no au- 
thority to receive the draft, or having such authority, was authorized to 
return the draft to the purchaser. 

The first step in making out a case against the bank is to show a de- 
livery to the payee. The payee can gain no rights whatever in the in- 
strument until it has been delivered. Delivery in this connection means 
a transfer of possession with intent to pass title and this is essential to the 
inception of the draft as a binding contract in favor of the payee. The 
delivery need not necessarily involve an actual transfer of the draft to 
the possession of the payee. Delivery may be made to a duly author- 
ized agent of the payee. And the agent’s authority need not be ex- 
press; it may be implied. But he must be the payee’s agent and he 
must have authority express or implied or the delivery is not effective. 

A case, which while not entirely in point, illustrates the necessity of 
delivery is Berry v. Mutual Life Insurance Co. 211 Mass. 306, 97 N. E. 
Rep. 779. In this case the holder of an endowment policy applied to 
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the company by which it was issued for a loan on the security of the 
policy. The company drew its check for the amount of the loan and 
delivered it to its agent for transmission to the payee. The agent then 
induced the payee to indorse the check in the belief that he was signing 
a voucher, cashed the check and absconded with the proceeds. It was 
held that there had been no valid delivery of the check to the payee and 
that he was, therefore, entitled to the return of his policy and to have 
the note which he had given for the loan delivered up and cancelled. 

Assuming that there has been a delivery of the draft and that the 
purchaser obtains possession thereof in some unauthorized manner, 
either through the voluntary surrender of it by the agent or other- 
wise, the indorsement of the payee’s name thereon by the purchaser is 
a forgery. The issuing bank becomes in a way a purchaser of the draft , 
at least, it would seem that its position is analogous to one who pur- 
chases a draft bearing a forged indorsement, notwithstanding that the 
purchaser in this instance happens to be the drawer of the draft. In 
those cases where a person purchases a check or draft on a forged in- 
dorsement, it is held that such purchaser is liable for the amount to the 
true owner of the check or draft. In an instance of this kind, the book- 
keeper of the plaintiff’s, who were wholesale merchants, forged the in- 
dorsements on checks which were payable to the platntiff’s and deliv- 
ered them for value to the defendant, who thereafter collected them 
from the banks on which they were drawn. It was held that the defen- 
dant was liable in an action by the plaintiffs. The forged indorsements 
were nullities and the defendant could not successfully resist the title 
of the owners of the check. Myer v. Rosenheim & Co., 24 Ky. L. Rep. 
2314, 73 S. W. Rep. 1129. 

The case of Buehler v. Galt, 35 Ill. App. 225 is one in which a bank 
was protected in c.ncelling a certified check in the possession of the 
drawer, at whose instance ithad been certified. It appeared that after 
having had the check certified, the drawer mailed it tothe payee. The 
check was not received by the payee and in some manner, which is not 
explained in the case, the drawer regained possession of the check and 
presented it to the drawee bank for cancellation. It was held that the 
fact that the check was in the possession of the drawer raised a pre- 
sumption that it had not been delivered to the payee, and that the 
drawee bank was authorized in acting upon that presumption and was 
not liable to the payee for having cancelled the certification. This 
case differs from the one presented in the important particular that it 
here appeared that there had been no actual delivery of the check to 
the payee. Whether the presumption against delivery arising from 
the drawer’s possession of the check would apply if there had been an 
actual delivery is a question. 

In cases of this kind unless the bank has full confidence in the per- 
son with whom it is dealing it should for its own protection, refuse to 
cancel a draft which it has issued at the request of the purchaser unless 
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it is indemnified against loss by him or, at least, it should not cancel 
the draft until it has made sufficient inquiry to be satisfied that it is 
not in any way involving itself in liability. 


STOPPING PAYMENT—PAYING CHECK AFTER DRAW- 
ER’S DEATH—DEPOSIT OF CHECK PAYABLE TO 
ADMINISTRATOR. 


A bank, which pays a check after payment has been 
stopped, is generally held liable to the drawer. The ques- 
tion whether a bank may protect itself against such lia- 
bility by stipulation is unsettled. 
A bank, which pays a check after the drawer’s death, 
with notice thereof, is responsible for the amount. 
A bank may permit the holder of a check, payable 
to him as administrator, to deposit it to his individual 
account. The safer practice, however, is to require him 
to open an account in his representative capacity. 
Editor Banking Law Journal. Los ANGELES, January 6,1916. 
DEAR Sir:—We desire to be informed as to the position which your attorney 
takes respecting the following legal points. 
Question No.*1. One of our depositors files a Stop Payment notice on the fol- 
lowing form: 





Los Angeles, Cal. 
Until written notice from me to the contrary, you will please 


STOP PAYMENT 


On my Check drawn on you in favor of 


Date of estoppel 


I ask this as a courtesy only, and hereby release you from all liability in 
case of payment or of non-payment. 


Acct. 


The check has not been paid and the notice is filled out in correct form. It is 
later discovered that since the Stop Payment notice was filed, the check is over- 
looked and paid by one of our tellers. Are we legally liable to make good to the 
drawer for the payment of this check. 

Question No. 2. We have on our books a partnership account for Brooks & An 
derson. By arrangement, either one of these partners may sign checks against 
the account for the partnership. Mr. Brooks dies, a check which he drew and 
signed before his death is presented by the payee; we have knowledge of the de- 
mise of Mr. Brooks and because of the fact that he is known to be dead, we refuse 
to pay the check. Are we liable? 

Question No. 3. Mr. A. B. Jones, who has a personal account with us, presents 
a check made payable to him as Administrator. Are we justified in accepting this 
check for deposit to his personal account without questioning his right to make a 
deposit to his personal account? If not, would we be within our rights to ask him 
to endorse the check A. B. Jones, Administrator for the Estate, and then under 
this endorsement add his unqualified personal endorsement? 

Please favor us with a reply as early as possible as we have just held a written- 





INQUIRIES AND CORRESPONDENCE 65 


examination among our employees and the questions have been debated pro and 
con. Thanking you for this favor, we are, Yours truly, Asst. CASHIER. 


STOPPING PAYMENT. 


Answer—Question No. 1. It has been held in a number of cases 
that a bank which pays a check after it has been notified by the drawer 
to stop payment, pays on its own responsibility and will not be per- 
mitted to charge the amount of the check against the depositor’s ac- 
count. In this connection, it was said that the German National Bank 
v. Farmers’ Deposit National Bank, 118 Pa. St. 294, 12 Atl. Rep. 303: 
‘‘ T presume no one at this day questions the right of the drawer of a 
check to stop the payment thereof. This is usually done by notice to 
the bank on which the check is drawn. Ifthe bank pays after such 
notice, it does so at its peril.’’ 

In the cases in which this conclusion was reached, however, it does 
not appear that there was any agreement or understanding between 
the bank and the depositor releasing or attempting to release the bank 
from liability in the event that it should pay a check after payment had 
been stopped. Because of the fact that there are very few decisions 
involving agreements of this kind, it is impossible to state just what 
sort of a stipulation or rule brought to the depositor’s attention will 
protect them in the event that, through error, the bank pays a check 
after it has been directed not to do so by the depositor. It can be 
stated in a general way that the courts do not look with favor upon 
agreements of this kind, that is to say, agreements, the purpose of 
which is to relieve one of the parties of the contract from liability for 
his own negligence. 

In the case of Elder v. Franklin National Bank, 25 Misc. Rep. (N. 
Y.) 216, 55 N. Y. Supp. 576, it appeared that the pass book of a de- 
positor contained a printed stipulation, ‘‘ that the bank shall not be 
responsible for the execution of an order to stop payment of a check 
previously drawn; that the bank will endeavor to execute such orders, 
but that no liability shall be created by a failure so to do, and that no 
rule, usage or custom shall be construed to create such liability.’’ It 
was held that this clause did not absolve the bank from the duty of ex- 
ercising ordinary care and that it was liable to a customer, who had 
ordered payment of a check to be stopped, which order had been en- 
tered in the books of the bank, where the bank paid the check through 
an oversight when the check came in through the clearing house. 

In this case the court observed that the agreement did not declare 
unconditionally that the bank would not execute a depositor’s order to 
stop payment, but it invited the assent of its depositors to the engage- 
ment by agreement that it would endeavor to execute such orders. It 
was held that a fair construction of the agreement was that the bank 
should not be liable when it paid in good faith a check, payment of 
which had been stopped, unless it failed properly to fulfill its agree- 
ment to endeavor tocomply with the depositor’s direction. The agree- 





66 THE BANKING LAW JOURNAL 


ment necessarily imported the exercise of at least reasonable care by 
the bank. 

On the other hand, a contrary conclusion was reached in a case 
arising in Los Angelesover astop payment order containing same stipu- 
lation as that appearing in the present instance. The case is an 
unreported decision of Judge Louis R. Works in an action brought by 
Clifford W. Hahn against the Home Savfngs Bank of Los Angeles to 
recover the amount of a check which had been paid by the bank after 
the plaintiff, who was the drawer of the check; had filled out and de- 
livered to the blank a blank form, similar to the one here involved, di- 
recting the bank to stop payment. The decision of Judge Works was 
to the effect, that the protective clause released the bank from any lia- 
bility to the depositor by reason of the payment of the check. 

These decisions leave the law on this question in a rather unsettled 
state. In our opinion, a bank which negligently pays a check after 
payment has been stopped by the drawer, will be held responsible to 
the drawer where it holds itself out as willing to receive and execute 
orders to stop payment, notwithstanding a stipulation purporting to 
relieve it from such liability. The courts are not given to lenient 
dealings with banking institutions which, through error, pay checks 
which ought not to have been paid. 

PAYMENT OF CHECK AFTER DRAWER’S DEATH. 


Question No. 2. A bank is not only justified in refusing to pay a 
check presented for payment after the death of the drawer, but is under 
an obligation to reject the check. The delivery of the check does not 
operate as an assignment of the drawer’s deposit to the payee and 
gives to the payee no rights against the drawee bank. This rule is 
found in one of the provisions on the Negotiable Instruments Law. 
Although California has not adopted the Negotiable Instruments Law, 
it has been held by the courts of that state, that a check does not oper- 
ate as an assignment. The check is a mere order upon the bank and 
is revoked by the death of the drawer. In the cases in which this 
question has arisen, it is held that a bank which pays a check with 
knowledge of the drawer’s death, is responsible for the amount to the 
estate of the drawer. For its own protection, therefore, the bank is 
bound to refuse to honor acheck where the fact of the drawer’s death 
is known to it at the time the check is presented toit. In this connec- 
tion, it may be added that a bank which pays a check in ignorance of 
the fact that the drawer has died, is protected in making such pay- 
ment. The fact that in this instance the deposit was a partnership ac- 
count against which either of the partners was entitled to draw, is im- 
material as to the question presented. 

DEPOSIT OF CHECK PAYABLE TO ADMINISTRATOR. 


Question No. 3. The question has been frequently raised as to 
whether a bank is protected in permitting the holder of a check, pay- 
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able to him as administrator, or payable to him in some otker repre- 
sentative or fiduciary capacity to deposit such check to the credit of 
his individual account. The general rule is to the effect that a bank 
may, with safety, permit such checks to be deposited to the individual 
credit of the person named therein as payee and that it is not liable to 
the person for whose benefit the funds were held, in the event that the 
depositor withdraws the money and wrongfully applies it to his own 
use. Depositing such a check to the individual credit of the payee is 
merely the equivalent of depositing the check to his credit as adminis- 
trator, trustee, or agent, withdrawing the amount on properly signed 
checks and then depositing the proceeds in his personal account. The 
mere knowledge on the part of the bank that a check, payable to a per- 
son in a representative capacity, is deposited by him to his personal 
credit does not charge the bank with notice that he is acting dishon- 
estly. The bank is entitled to assume that he wil] devote the proceeds 
to the use for which they were intended. 

Thus, where a guardian deposited a check, payable to him as guar- 
dian, in an account in his individual name in the defendant bank, and 
afterward drew out and misappropriated the rroney, it was keld that 
the bank was not liable to the minor or the guardian’s bondsmen. 
United States F. & G. Co. v. First Nat. Bank, Cal., 123 Pac. Rep. 352. 

In a California decision it was said: *‘In the absence of a law tothe 
contrary, and our attention is called to none, there is no legal reascn, 
whatever may be said as tothe policy of so doing, which prevents a 
trustee from depositing the funds of a cestui que trust in a bank to his 
individual account. If he possesses the right to do so, it must neces- 
sarily follow that the bank has the right to receive the deposit, to his 
individual account, and, in the discharge of its duty to the depositor, 
subject to the limitation that the bank, having knowledge of the fidu- 
ciary character of the fund. cannot honor the check thereon drawn in 
its own favor in payment of personal indebtedness due from such de- 
positor to it, pay it out in the usual course upon check drawn thereon. 
United States F. & G. Co. v. First Nat. Bank, Cal. App., 123 Pac. Rep. 
352. There are, however. some decisions contrary tothe general rule. 
Thus, it has been held that a bank which permitted a commissioner to 
sell land to deposit to his individual credit a check payable to him as 
commissioner, was liable to the persons entitled to the proceeds of the 
check, where the depositor withdrew the funds and applied them to 
the payment of his private debts. Bank of Hickory v. McPherson, 
Miss., 59 So. Rep. 934. 

It is undoubtedly the better practice for banks to insist that cus- 
tomers holding checks payable to themselves as executor, administra- 
tor, etc., should deposit such checks in an account indicating the rep- 
resentative capacity of the depositor. While permitting such Cercsits 
to be made in the individual name of the depositor will not in general 
impose any liability upon the bank and while insisting that such checks 
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be deposited in an account indicating the representative capacity of 
the depositor affords no actual protection to the beneficial owners of 
the funds, the latter course is preferable because of the fact that it 
tends to avoid litigation. 

It would seem that where the bank permits a depositor to deposit 
the check in his individual account, it is entitled to insist that he in- 
dorse the check individually, as well as in his representative capacity. 
Where, however, the check is deposited in an account indicating the 
depositor’s fiduciary character, the depositor’s individual indorsement 
is entirely unnecessary and superfluous. 


BOOK NOTICES. 
Tue NEUTRALITY OF BELGIUM. 


In a recently published volume entitled ‘‘The Neutrality of Belgium,” by Al- 
exander Fuehr, Doctor of Law, the author presents a German view point on that ques- 
tion. In his book, Dr. Fuehr makes three claims which have not heretofore been pre- 
sented for the consideration of Americans. 

In the first part of the book, it is contended by the author that Belgium was not 
neutral territory when the German army invaded it. 

The second part of the book is devoted te the proposition that the treaty guaran- 
teeing Belgium’s neutrality has been void for many years and was considered so by 
Great Britain prior to the war. 

In the third part of the book, the author makes the contention that, even if the 
guarantee treaty had still been in force, International Law fully permitted the invasion 
of Belgium under the circumstances. 

The book also sets forth copies of various treaties, documents and articles upon 
which the author’s contentions are based. It is a decidedly interesting volume and one 
which should be read by all who desire to thoroughly understand both sides of the ques- 
tion which it discusses. 

The book contains 248 pages and the price is $1.50 net. The publishers are Funk 
& Wagnalls, 354 Fourth Ave.. New York City. 


SHort Tatks on Reva SELLING. 

The Fank & Wagnalls Co. of New York City has published a volume on saleman- 
ship by S. Rolland Hall, entitled ‘‘ Short Talks on Retail Selling.” It is filled with in- 
teresting, short articles on the art of salesmanship and contains an abundance of help- 
ful suggestions to salesmen. 

It is an entertaining volume of chatty, inspirational talks on retail selling, calcu- 
lated to arouse in salesfolk a keen comprehension of the art of properly handling the 
customer, and to keep them constantly on the alert to sense and seize every selling op- 
portunity. 

Mr. Hall, the author of the book, was formerly principal of the Schoo] of Adver- 
tising and Salesmanship of the International Correspondence School and is at present 

Advertising Manager of Alpha Portland Cement. 

The book contains 170 pages and the price is 75 cents net. by mail 83 cents. 


JAMES HAY. 
; The death of Mr. James Hay, Vice-President of the Fourth Street National Bank 
of Pniladelphia, occurred on December 29th. Until recently Mr. Hay had also been 
president and a director of the Merchants’ Warehouse Co. Mr. Hay had been affiliated 
with the Fourth Street National Bank since 1886, at which time the bank was organ- 
ized, and was eighty years old at the time of his death. 
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THE NINETEENTH ANNUAL DINNER OF THE NEW YORK 
STATE BANKERS ASSOCIATION, GROUP EIGHT. 


Fully one thousand bankers and their guests attended the nineteenth annual din- 
ner of the Associated Banks of the city of New York, Group Eight of the New York 
Bankers Association, which was held in the grand ball room of the Hotel Astor on Mon- 
day evening, January 17, 1916. In point of attendance, it was larger than any annual 
dinner heretofore given by Group Eight. 

The address of the evening was delivered by Secretary of War, Lindley M. Garri- 
son, who took military preparedness as his theme. His remarks received the closest of 
attention and he was generously applauded when he pleaded with the bankers for na- 
tional defense. 

Charles Elliott Warren, vice-president of the Lincoln National Bank, acted as toast 
master and the speakers other than Secretary Garrison were Major General Leonard 
Wood, commander-in-chief of the department of the east of the United States Army, 
Dwight W. Morrow, a member of the firm of J. P. Morgan & Co., and Augustus 
Thomas, playwright. 

Mr. Warren delivered an address, optimistic in tone, in which he declared that 
the United States is playing her part fully in the world crisis through which we are 
now passing and predicted that a closer financial co-operation between all nations would 
be one of the results of the war, however it may terminate. 

Secretary Garrison stated that he wanted to speak concerning the matter of nation! 
defense and that he wanted to state to his listeners the facts so that they might act in- 
telligently in the light of knowledge. He called upon all who are honestly in favor of 
real measures of national defense to outwardly display their interest and to do their 
honest share in bringing about the desired result. He stated that one of the compell- 
ing reasons for the formation of the union was to provide for the common offense and 
that the duty of making such provision was enjoined upon Congress. 

Up to the present time, the national government has never in time of peace made 
any real provision for the national defense. There is a demand for the adoption of the 
real national policy. But although, the sentiment in favor of the national defense is 
overwhelming, its supporters have been dilatory and are lacking in concentration of 
effort, and with inactivity and inattention at this critical period, they are making it 
difficult,if not impossible to secure it. 

Secretary Garrison emphatically asserted that any military policy worth consider- 
ing must be based upon unity of responsibility, authority and control. A military sys- 
tem worthy of the name cannot be founded on state troops, 48 separate armies operating 
under 48 separate authorities, raised, officered and trained by 48 separate commanders- 
in-chief, who are by law absolutely in control of every authority that is necessary in 
every military affair. 

Furthermore, under the constitution, congress cannot legally empower the national 
government to raise, recruit or in any way control these state troops. Except when 
they are called out for one of the three purposes specified in the constitution, ‘to exe 
cute the laws of the union, suppress insurrection and impel invasions,” the state 
troops are no more subject to the authority of the federal government in the essential 
necessities of the military management than if they were the troops of an alien country. 

Mr. Dwight W. Morrow delivered a particularly thoughtful and pleasing address 
in which he carefully analized the probable effects of the present European war upon 
the United States. He pointed out the fallacy of expecting a Europe crushed und ex- 
hausted, when the war is over, and elaborated in a most interesting manner upon the 
theme that ‘‘ national vitality has a habit of surviving the most amazing disasters.” In 
most convincing terms he expressed the thought that the advantages, comme)cial] and 
otherwise, which it is frequently assumed will accrue to this country following the war 
may be more apparent than real and that if there be any such advantages, they will 
carry with them serious responsibilities, which the country must prepare to meet. 
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MERCHANTS LOAN AND TRUST COMPANY OF CHICAGO. 


Orson Smith, president.of the Merchants Loan & Trust Company, Chicago’s oldest 
as well as one of its largest banks, has announced that on February first the will retire 
from the presidency of that institution. His successor will be Edmund D. Hulbert, 
first vice-president of the bank. 

Mr. Smith, who is 74 years of age, wus born December 14, 1841. He received his 
education in the public and private schools in Chicago and has resided in that city all 





E. D. HULBERT, 
President Merchants Loan & Trust Co. 


his life. For a number of years, he has been a member of the clearing house committee 
and is looked upon as one of Chicago’s most prominent bankers. At various times in 
the financial history of the city, he has lent exceptional aid to steering its banking in- 
stitutions through critical periods. Early in his career he entered the private banking 
house of F. Granger Adams, where he remained for fully 11 years. In 1870 he was 
assistant cashier of the Trader’s National Bank, which was an outgrowth of the Adams 
Bank. Upon the organization of the old Corn Exchange National Bank, he became its 
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cashier, retaining that position until 1884, when he accepted the vice-presidency of the 
Merchants Loan and Trust Company. He was made the president of that company in 
1898. 
Action on his resignation was postponed until February first in order to allow time 
for amending the by-laws of the bank, creating the office of chairman of the board, to 
which he will be elected. His retirement from the office of president, therefore, does 
P , not mean he will lose touch with the concerns of the bank or, in fact, that he will be 


yao woe 





ORSON SMITH, 
Chairman of the Board, Merchants Loan & Trust Co. 


any less active than heretofore in its affairs. It means merely that the routine duties of 
president and the responsibilities of the office will be shifted to younger shoulders, while 
he will remain available to the bank in an advisary, if not an executive, capacity. 

Mr. Hulbert, who will succeed Mr. Smith, as president, has had an extensive and 
thorough experience in banking and all its branches and is eminently qualified to the 
position made vacant by Mr. Smith’s resignation. Mr. Hulbert, whois 57 years of age, 
has been in the banking business since 1875 when he started as messenger for the Hurl- 
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but National Bank in Winsted, Conn. A few years later, he went to Winona, Minn., 
and there entered the First National as bookkeeper,later becoming cashier. He retained 
the latter position until 1895, when he resigned and went to Chicago to assume the 
office of second vice-president of the Merchants Loan and Trust Company. At the 
time when Mr. Smith was elected president of the bank in 1898, Mr. Hulbert became its 
vice-president. Mr. Hulbert is not only a banker of particularly wide practical expe 
rience, but is a close student of finance, economics and banking methods as well. He 
is one of the men who originated and helped to build up the American Institute of Bank 
ing and has always taken a keen interest in the work and progress of the Institute. He | 
is considered an economist of exceptional ability and has delivered a number of addresses 
of high educational value before various associations and societies, especially the West- 
ern Economic Society of Chicago. The Merchants Loan and Trust Company is to be 
congratulated upon having available a man of Mr. Hulbert’s unusual experience and 


ability. Under his management and care the continued prosperity of the institution is 
assured. 


CHEMICAL NATIONAL BANK OF NEW YORK. 


The Chemical National Bank of New York has completed the year 1915 with its 
affairs in a particularly flourishing condition, the year having been one of the most 
successful and prosperous in the history of the bank. 

Conclusive evidence of the manner in which its business has thrived is found in the 
dividends paid by the bank during the year. In ordinary years the Chemical National 
pays the extraordinary dividend of 154 upon its capitalization of $3,000,000. In the 
year just past the bank declared an extra dividend of 5%, making an aggregate of 20% 
paid to the bank’s stockholders in the form of dividends during the year. 

In reporting the condition of its affairs to the Comptroller at the close of business 
on December 31st, the Chemical National states that it has deposits amounting to 
$38,397,245. In its statement of a year ago, the bank reported $29,081,513 in deposits. 
A co.nparison of these two reports indicates a most substantial increase in business and 
is a noteworthy testimonial to the ability and efficiency of its officers. The increase in 
deposits during the year 1915 as shown by these two reports amounts-to $9,315,732, or 
more than 324. 

In the last report, the loans and discounts of the bank are given as $33,494,996; 
U.S. and other bonds, securities, etc. $1,967,953; banking house $855,000; exchanges, 
due from banks, etc. $5,096,536; due from U.S. Treasurer $148,500; cash $4,306,475; 
Federal Reserve Bank $3,814,968. Capital $3,000,000; surplus and profits $7,911,285; 
circulation $450,000. Total resources $49,770,907. 

The present officers of the bank are J. B. Martindale, President; H. K. Twitchell, 
Vice Prest.; Francis Halpin, Cashier; Jas. L. Parson, Asst. Cashier; Edw. H. Smith, 
Asst. Cashier; I. B. Hopper, Asst. Cashier. 

The board of directors is composed of men, prominent in the business and financial 
affairs of the country, and is made up as follows: Frederic W. Stevens, W. Emlen 
Roosevelt, Augustus D. Juilliard, Robert Walton Goelet. William H. Porter, Charles 
Cheney, Arthur Iselin, Jos. B. Martindale, Herbert K. Twitchell. 


Mr. Victor A. Hooke who has been associated with the Financial Age in various 
capacities for the past fifteen years, has acquired a substantial interest in the Eanking 
World Publishing Company, 505 Fifth Ave., New York City, and on January 1, 1916, as- 
sumed the office of vice-president and treasurer of that company. Mr. Hooke has had 
an exceptionally thorough training as a publisher and his association with the Banking 
World Publishing Company will be one of mutual benefit and one on which both he and 
the company are entitled to congratulations. Mr. Hooke isthesonof F. Howard Hooke, 
editor and publisher of the Financial Age. We join with the many friends and ac- 
quaintances of Mr. Hooke in wishing him every success, 











FIRST NATIONAL BANK, CHICAGO 


THE FIRST NATIONAL BANK OF CHICAGO. 


Mr. James B. Forgan, who has been president of the First National of Chicago for 
i the past twenty years, and president of the First Trust and Savings since its organiza- 
tion, resigned this position in each institution and was elected Chairman of the Board 
on January 11. 





JAMES B. FORGAN, 
Chairman Board of Directors, First National Bank, Chicago. 


In his statement to the stockholders of the First National on January 8, 1916, Mr 
Forgan stated that during the year of 1915, the loans of the bank had expanded from 
$94,231,000 to $107,209,000, and the deposits had increased from $117,092,000 to $154,- 
550,000. 

Mr. Forgan was succeeded in the First National by Frank O. Wetmore, and in the 
First and Savings by Emile K. Boisot. 
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FRANK O. WETMORE. 


Mr. Frank O. Wetmore was elected president of the First National Bank of Chicago . 
at the annual election on January 11 to succeed James B. Forgan. 

Mr. Wetmore began his banking career in the First as messenger and bookkeeper 
in 1886. Close applicationto business brought its reward, he being made auditorin 1897. 





FRANK O. WETMORE, 
President First National Bank, Chicago. 


which position he occupied until 1904, when he was again rewarded by being elected 
assistant cashier, and on the following January, he was advanced to the cashiership. 
{n 1907 he climbed another rung in the ladder of success to that of vice president, and 
a year later he was chosen to assist the president in the supervision of all the credits of 
the bank. He has been a director in both institutions since 1910. 








FIRST TRUST AND SAVINGS BANK, CHICAGO 
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EMILE K. BOISOT 


was born in Feb. 26, 1859, at Dubuque, Iowa. In 1875 he was employed by the 
German Bank at Dubuque where he remained for three years. Coming to Chicago in 
1878 he immediately entered the Bond Department of the First National Bank of Chi- 
cago. After serving in different capacities he was elected manager of the Bond and 





EMILE K. BOISOT, 
President First Trust & Savings Bank, Chicago. 


Exchange Departments in Jan. 1897. In 1901 these two departments were separated 
and Mr. Boisot retained the management of the Bond Department. When the First 
Trust and Savings Bank was established December 28, 1903, he was elected vice-presi- 
dent and the management of the institution placed largely in hishands. Nosmall part 
of the growth of this bank has been due to his ability and his promotion to the presi- 
dency is a natural sequence. Since Jan. 1906 Mr. Boisot has been a director of both 
the First National and the First Trust and Savings Banks. 
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EDWARD HOLBROOK. 


At a recently held election, Mr. Edward Holbrook was made vice president of the 


Merchants’ National Bank of New York. Mr. Holbrook is not in any sense a new- 


comer to the bank, having served as one of its directors for the past fifteen years. He 
is known as one of New York’s most prominent and successful business men and in 
making him one of its officers, the Merchants’ National acquires the benefit of his ex- 
tremely thorough business experience. 





EDWARD HOLBROOK, 
Vice-President Merchants’ National Bank, New York. 

Mr. Holbrook has been associated with the Gorham Manufacturing Company since 
1870, and from 1894 to the present time he has acted in the dual capacity of president 
and treasurer of that concern. To his energy and ability are largely due the remark- 
able suc::ess of this large and widely known business organization. He is a director in 
many large corporations, including the Rhode Island Hospital Trust Co., Harriman 


National Bank, American Coal Co., American Brass Co., and the General Fire Extine 
guisher Co. 
























PHILADELPHIA NATIONAL BANK 


HORACE FORTESCUE. 


Mr. Horace Fortescue, vice president and cashier, of the Philadelphia National 
Bank began his banking career in 1893, in that institution as junior clerk. He moved 
rapidly from one position in the bank to another until] 1884, when he was appointed 
assistant cashier. He held that position until January, 1915, at which time he was 
elected cashier. In June, 1915, he received a further merited reward, this time, being 





HORACE FORTESCUE, 
Vice-President and Cashier. Philadelphia National Bank. 


appointed vice president of the bank, the duties of which office he assumed in addition 
to those of cashier. Mr. Fortescue’s career is convincing proof that a young man 
with ambition, energy and ability can climb the ladder of success strictly on his merits. 


Mr. Fortescue isa member of the City Club of Philadelphia, Historica] Scciety of Penn- 


sylvania, Business and Science Club of Philadelphia and other business and social or- 
organizations. 
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DWIGHT W. MORROW. 


Dwight W. Morrow, who is a member of the firm of J. P. Morgan and Company, 
delivered a most impressive address on the vecasion of the 19th annual dinner of Group 
Eight of the New York State Bankers’ Association, at the Hotel Astor in New York 
January 17. Mr. Morrow discussed, in a most interesting manner, the financial and 





DWICHT W. MORROW, 


industrial problems with which this country will be faced as one of the immediate re 
sults of the war in Europe. 

Mr. Morrow was born at Huntington, W. Va., January 11, 1873. He received hisde- 
gree at Amherst College in 1895, was graduated from Columbia aw School in the 
class of 1899 and then entered law firm of Simpson, Thacher and Bartlett, New 
York. During the last ten years of his association with that firm he was one of its 
members. He severed his connection with the firm in 1914 to become a partner in the 
Banking House of J. P. Morgan & Co. 
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JOHN R. WASHBURN. 


On January 11, Mr. John R. Washburn was advanced from assistant cashier to vice 
president in the Continental and Commercial National Bank of Chicago. 

Although Mr. Washburn is still in the class of what is called the younger genera- 
tion of bankers, he has had twenty years experience in the banking business, having 





JOHN R. WASHBURN, 


Vice-President Continental and Commercial National Bank, Chicago. 


entered the Fort Dearborn National of Chicago in 1895, as messenger. In 1897, he 
went to the Continental National, Soon his ability was recognized by the management, 
and his advancement was steady. For a number of years he has been one of President 
Reynolds chief assistants. Thus it is that young men of today with the proper energy 


and ambition coupled with ability can climb the ladder of success without the so called 
pull. 
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REPORT OF THE COMPTROLLER OF THE CURRENCY 
TO THE CONGRESS. 


Development of the agricultural interests, and especially the up-building of the 
small farmer by help of the National Banks, is one of the leading suggestions in the 
Annual Report of Comptroller of the Currency John Skelton Williams, sent to Congress 
on January 10, 1916. 

The Comptroller says that during the year ending November 10, 1915, the time of 
the last report from the National Banks, their prosperity and expansion far exceeded 
all precedents. The total number of National Banks shown in his statement is 7,617; 
the state banks, trust companies, savings banks, ete., number 19,457. 

During the year, 43 bank officers, including 3 presidents and 13 cashiers, were con- 
victed of criminal violations of the banking laws. Ten National Banks with total 
assets of $1,705,000 failed during the year. Four, which suspended, were subsequently 
re-opened. 

From October 31, 1914, to November 10, 1915, deposits. in the National Banks in- 
creased $2,081,000,000. The total money in the United States in June, 1915, was $3,989, - 
000,000. All banks then held $1,760,000,000. The actual amount of money then in pos- 
session of the people, not in banks or the Treasury, was $1,808,000,C00. 

The total resources of National Banks on November 10, 1915, were 1314 billion dol- 
ars—nearly fourtimes what they were in 1895. 


THE FIRST AND OLD NATIONAL BANK OF DETROIT. 


In banking, as in the industrial field, the year 1915 was a prosperous one for Detroit, 
notwithstanding the very low rates for money that prevailed during the last nine 
months of the year. 

The First and Old National Bank is the leading commercial bank in that section of 
the country, and its progress since the consolidation of the First and Old National 
Banks has been highly gratifying to stockholders as well as to officers and directors 
and reflects much credit upon the trained officials, under whose management the bank 
has been so successful. 

The First and Old National Bank is the largest bank in Detroit. In its report to 
the Comptroller on December 31st, it shows deposits of $17,600,767, which is an 
increase for the year of $7,581,050 or about 19 per cent. Loans and investments, 
$38,322,927, an increase for the year of $4,747,995, about 14 percent. On another page 
will be found the statement in full. 





R. S. HECHT MADE VICE PRESIDENT OF HIBERNIA 
BANK AND TRUST CO. 


Word has been received of the election of R. 8. Hecht as Vice President of the 
Hibernia Bank and Trust Company of New Orleans. 

A little over 12 years ago, Mr. Hecht started to work in the Foreign Exchange 
Department of the National Bank of the Republic, Chicago, and later accepted a 
position with the Commercial National of the same city. 

He was one of the first ten in the entire United States to receive the Certificate of 
Graduation from the American Institute of Banking. In 1913, he was made Trust 
Officer of the Company in charge of the newly organized Bond Department and has now 
been advanced to Vice Presedent. 

At the Dallas Convention of the American Institute of Banking, he was elected to 
the Executive Council of the Institute and is acknowledged to be the leading man in 
New Orleans Chapter. 

He is a lecturer in Tulane University and was in 1915 appointed to the honorary 
position of Commissioner of Docks, New Orleans. 





HERMAN D. KOUNTZE. 


At the annual meeting of the Altantic 
National Bank of New York Mr. Herman 
D. Kountze, who has been Vice President 
since May, 1914, was elected President. 
On the same date Mr. P. C. Lounsbury, 


HERMAN D. 


the banking business, having begun his 
career in the First National Bank of Omaha 
soon after he finished his education. 

The Kountze interests control the First 
National of Omaha, the Colorado National 


KOUNTZE, 


President Atlantic National Bank, New York. 


who has been President for over thirty years 
was elected Chairman of the Board, a posi- 
tion created for him at his request. 

Mr. Kountze is a member of the old and 


well known banking house of Kountze 
Brothers. Although yet a young man, he 
has had a number of years of experience in 


of Denver and now that extensive interests 
have been acquired in the Atlantic National 
another substantial bank comes under their 
control which bodes for the latter bank a 
prosperous career, and the three banks will 
be operated in the clos2 harmony with the 
great banking house of Kountze Brothers. 











THE FIRST NATIONAL BANK OF ST. PAUL. 


ST. PAUL’S GREAT BANK. 


In the early part of December, 1915, the 
First National Bank of St. Paul, the largest 
of St. Paul’s banks, took possession of its 


the American continent. It is located on 
Jackson Street, one of St. Paul’s principal 
business thoroughfares, extending the entire 





JAMES J. HILL—EMPIRE BUILDER. 


Director First National Bank, St. Paul. 


handsome new quarters in the recently 
completed Great Northern Railway Company 
Building, quarters which in every way are 
commensurate with the position of import- 
anee which the First National occupies in 
the financial world. 

As an office and business structure, the 
Great Northern Building has few equals on 


length of the block between Fourth and Fifth 
Streets. The building is thirteen stories in 
height and its great size combines with its 
pleasing architectural beauty to make it a 
most imposing structure. 

The First National Bank and the North- 
western Trust Company occupy the center 
of the building, fronting on Jackson Street. 
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ST. PAUL 


FIRST NATIONAL BANK, 


GREAT NORTHERN 


BUILDING ST. PAUL NEW HOME OF THE FIRST 
AND NORTHWESTERN TRUST COMPANY. 





NATIONAL BANK 
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FIRST 


THREE OF THE MASSIVE 
WEIGHING OVER TWENTY TONS EACH. 


In point of spaciousness, completeness of 
equipment and beauty of design, the bank- 
ing house of the First National is surpassed 
by few, if any, similar establishments in the 
United States. Mexican mahogany, marble 
and bronze enter into its structure and 
decoration. Nothing that the ingenuity of 
architect or builder could devise which would 
in any way lend to the comfort or convenience 


NATIONAL 








BANK, ST. PAUL 





VAULT DOORS 


of the customers of the bank, or its employees 
is omitted. 

At the left, as you enter the rooms of the 
First National, are located the officers’ 
quarters and on either side, are private 
offices for consultations. Entering the main 
banking room, the dimensions of which are 
145 ft. in width by 176 ft. in depth and which 
is one of the largest banking rooms in the 
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FIRST NATIONAL BANK, ST. PAUL 


country, one is immediately impressed with 
its magnificence. It presents that attractive 
combination of elaborateness of construction 
and simplicity of design, so delightful to the 
eye. Its slabs and columns of cold marble, 
softened into life with delicate Indian tints, 
ornate bronze work and carved mahogany 
produce a most pleasing result. The cages 
are finished in white Italian marble and 
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BRIEF HISTORY OF THE BANK. 


The vast territory, composed of those 
northern states which lie west of the Mis- 
sissippi, is often referred to, with good and 
sufficient reason, as the ‘““Great’’ Northwest. 
The Northwest is great in every way, great 
in its natural resources, in its institutions 
and in its men. Of all the institutions of 





OFFICERS’ QUARTERS 


solid bronze and the same description applies 
to the two customers’ stands which are placed 
along the center of the room. The ceiling, 
which is three stories, high adds greatly to 
the general impressiveness and beauty of 
the entire effect. 

The soft coloring of the walls and ceiling 
blends most harmoniously with the ornate 
decoration of the entire room. On either 
side of the banking room is a mezzanine 
and at the far end of the room, there are 
located four vaults of the most modern 
construction, used for the storing of records, 
checks and currency. 





the northwest, there is none that stands out 
more pre-eminently, or that more accurately 
typifies the sturdiness and strength of the 
northwestern country than the First National 
Bank of St. Paul. 

The story of the First National Bank of 
St. Paul begins almost with the story of St. 
Paul, for in the days when the First National 
had its beginning, the city of St. Paul was a 
struggling trading post, with a population 
numbering somewhere in the neighborhood 
of ten thousand. In its development, the 
bank has kept pace, step for step, with the 
thriving city, in which it is located, and, in 
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. H. BAILEY, 


President. 


a way, the history of its progress is the history 
of the progress of St. Paul. 


son and Horace Thompson, two brothers, 
natives of the state of Vermont, settled in 


banking. In 1864, they organized the First 
National Bank with a capital of $250,000, 
















out a charter under the National Bank Act. 
The Thompson Brothers and their bank played 


velopment of the northwest. James E. 
Thompson.was the first president of the bank. 


ment of its natural resources is evidenced by 
the fact that during its first year of business 
its capital was increased to $500,000. In 
the following year another hundred thousand 
dollars was added to its capital and a few 
years later, in 1873, the capital was increased 
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Sometime prior to 1864, James E. Thomp- 


St. Paul and engaged in the business of private 


one of the first banking institutions to take 


an important role in the early railway de- 


That the bank was a factor in the build- 
ing up of the northwest and in the develop- 


to one million dollars. Today the bank 
transacts its business on a capital of three 
million dollars and has a surplus fund of two 
million dollars; its undivided profits amount 
to nearly half a million. 

A few years ago, Mr. James J. Hill and 
the interests represented by him became 
interested in the First National and also 
the Second National Bank of St. Paul, which 
latter bank was organized in 1864, soon 
after the First National had been launched 
upon its career. As a result of the activities 
of the Hill interests a merger was effected 
between these two financial institutions in 
January, 1913. While the growth of the 
Seeond National had not been as rapid as 
that of the First, the former bank had at 
the time of the consolidation, deposits 
amounting to nearly 4 million dollars. This 
combined with the $13,500,000 deposits of 
the First National, gave the First National 
slightly more than 17 million dollars in de- 
posits after the consolidation. 


CYRUS P. BROWN, 


Vice-President. 





FIRST NATIONAL BANK, ST. PAUL 


EDWARD O. RICE, 


Vice-President. 


From this time on, the growth of the 
First National advanced more rapidly than 
ever. In January, 1914, the deposits of the 
institution had increased to 22 millions and 
in January, 1915, the 35 million dollar mark 
had been past. In reporting the condition 
of its affairs to the Comptroller on December 
31, 1915, the statement of the First National 
discloses deposits amounting to $48,356,869, 
an increase of nearly 200% in the three 
years following its consolidation with the 
Second National. 

There have been remarkably few changes 
in the executive management of the First 
National Bank. During the half century of 
its existence as a national banking institu- 
tion, it has had but four presidents. After 
the death of James E. Thompson in 1870, 
his brother, Horace, was elected to the 
presidency, which office he retained until 
his death in 1879.. Upon the happening of 
that event, the duties of president devolved 
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upon Henry B. Upham, who had been the 
eashier of the bank since 1873. In 1907 
Mr. Upham retired as president of the in- 
stitution to become chairman of the board 
of directors, which office he held to the time 
of his death, two years later. In 1907, Mr. 
Everett H. Bailey, the present executive 
head of the bank, was elected its fourth 
president. Mr. Bailey was born at James- 
town, N. Y., April 10, 1850. For more than 
thirty years his father had been a banker 
at Erie, Pa. and it was in his father’s bank- 
ing house that Mr. Bailey received his first 
practical banking experience. As a young 
man, his ambition carried him westward to 
St. Paul, where he secured a position in 
the First National Bank. Later, he held 
the positions of paying teller and cashier, 
serving in the latter capacity for a period 
of seventeen years. In 1897, he became the 
vice-president of the bank, which office he 
retained until his elevation to the presidency, 


OTTO M. NELSON, 


Vice-President. 











CHARLES H. BUCKLEY, 


Cashier. 


ten years later. Mr. Bailey has been as- 
sociated with the bank for more than forty 
four years. His first position with it, having 
been taken in 1871. The quiet dignity of his 
manner, together with his exceptional ability 
and thorough knowledge of banking, have 
gained for him the confidence not only of 
his own community, but of the entire bank- 
ing fraternity of the United States and 
eminently qualify him for the important 
position which he holds in the world of finance. 

Mr. Cyrus P. Brown, who has been vice- 
president for about two years came from 
Providence, Rhode Island. Mr. Brown is a 
practical banker, having been engaged in 
the banking business practically all of his 
life. Prior to his coming to the First he was 
at the head of one of the leading financial 
institutions in Providence. His knowledge 
of banking and his training make him a 
valuable aid in the conduct of the affairs 
of the bank. 

Mr. Edward O. Rice, Vice-President, has 
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occupied that position since 1913. Although 
one of the youngest bank officials in St. Paul, 
he has had a number of years of practical 
experience in banking. Mr. O. M. Nelson, 
Vice-president, has been connected with the 
First since 1880 and has filled practically every 
position in the bank from messenger to Vice- 
president. Mr. Nelson’s advancement has 
been based strictly upon merit. Mr. Chas. 
H. Buckley, the Cashier, began his banking 
career in the Second National as a clerk in 
1883. He was made Cashier of the First 
in January, 1915. He is considered one of 
the most practical bank officials in St. Paul. 
Mr. Edwin Mott, Assistant Cashier, began 
his banking career in the Second National 
in 1882 as messenger. He rose to the 
position of assistant cashier and at the time 
of the consolidation he was made assistant 
eashier of the First National. Mr. Henry 
B. House, Assistant Cashier started in 
the banking business in the Springfield, 
(Illinois), Marine Bank. Subsequently he 





EDWIN MOTT, 


Assistant Cashier. 
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HENRY B. HOUSE, 


Assistant Cashier. 


became assistant to the National Bank 
Examiner in the Chicago district and, after 
serving five years, was made an auditor in 
the Continental and Commercial National 
Bank of Chicago. He came to the First at 
St. Paul in January, 1914, and was later 
appointed Assistant Cashier. Mr. Chas. E. 
Gall, Assistant Cashier, began as messenger 
in the First in 1882 and passed successively 
through various grades in the bank to the 
position he now occupies. It may truly be 
said that the First has an official staff of 
thoroughly trained men, who understand all 
of its customers’ requirements, and under 
whose management the future development of 
the bank will be in keeping with what it 
has accomplished in the past. 


THE “ FIRST NATIONAL” CORN SHOW 

The First National Corn Show of the First 
National Bank and the Northwestern Trust 
Company of St. Paul that was held in the new 
banking rooms of each institution December 
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15 to 31st, 1915, was a great success. Prizes 
valued at $5,000, was awarded to corn growers 
from eight states, Minnesota, 
North Dakota, South Dakota, 
Washington, Oregon and Idaho. 

Mr. H. R. Smith of the Live Stock De- 
partment of the First National of St. Paul 
has this to say of “The Gold of the Corn.” 


Wisconsin, 
Montana, 


“THE GOLD OF THE CORN” 


“Corn has contributed more to make the 
United States a nation of great wealth and 
her people one of prosperity than any other 
product of the land. Corn has brought to 
the United States added wealth amounting 
to more than $1,500,000,000.00 annually for 
the past decade, more than the corn of all 
other countries combined, more than all our 
other cereals combined, twice the value of 
our annual cotton crop, and more than 
twice the value of all the gold and silver 
mined annually in all the nations of the world.” 





CHARLES. E GALL, 


Ass stant Cashier. 
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PORTION OF MEN’S EXHIBIT FIRST NATIONAL CORN SHOW 
FIRST NATIONAL BANK ST. PAUL. 





EXHIBIT BY BOY CORN GROWERS FIRST NATIONAL CORN SHOW 
FIRST NATIONAL BANK ST. PAUL. 
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CYRUS P. BROWN, Vice-President 


EDWIN MOTT, Assistant Cashier 


REPORT OF THE CONDITION OF 


THE FIRST NATIONAL BANK 


SAINT PAUL, MINNESOTA, 


At the Close of Business, December 31, 1915: 





RESOURCES 
Loans and Discounts . ... . . . . $27,533,037.52 
ee sk Ke Sw BR Se Pe 
ee ee sg Ge a ee ee a ee 6,614,896.69 
Bank Building, Site and New Construction. . 837,091.60 
Stock in Federal Reserve Bank. ... . 150,000.00 
Due from Banks and U.S. Treasurer. . 13,940,484.35 
Cash a ee one A 
$54,131,707.67 

LIABILITIES 
Capital Stock cnc os « « * =e 2 eee 
ee ae ee eee re 2,000, 660.00 
Pee... 3 OOE .. . ee. .  s- @R BIS 
Reserved for Unearned Interest . 4. . . 175,000.00 
meeerved for Tames ....+s«:s 6 111,406.87 
IN cers Senate Pree. ig al as ae Pg gee 50,000.00 
ee ee ee ae eee eee ee 
$54,131,707.67 

OFFICERS 


LOUIS W. HILL, Chairman 
EVERETT H. BAILEY, President 


OTTO M. NELSON, Vice-President 
CHARLES H. BUCKLEY, Cashier 


CHARLES E. GALL, Assistant Cashier 


DIRECTORS 

JAMES J. HILL WATSON P. DAVIDSON GEORGE T. SLADE 
LOUIS W. HILL WALTER BUTLER JAMES T. CLARK 
EDWARD N. SAUNDERS, JR. WILLIAM B. DEAN HALE HOLDEN 
CHARLES W. AMES ALBERT N. ROSE PIERCE L. HOWE 
EVERETT H. BAILEY ALBERT L. ORDEAN JULE M. HANNAFORD 
CYRUS P. BROWN RICHARD A. JACKSON MARTIN R.BROWN 
THEODORE A. SCHULZE DAVID C. SHEPARD, II GEORGE P. FLANNERY 
CHARLES W. GORDON JOHN J. TOOMEY 

SMM NINUNHUULLHLLUULILUULLLLL LLL LULL 


EDWARD O. RICE, Vice-President 


HENRY B. HOUSE, Assistant Cashier 
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FINANCIAL ADVERTISERS ASSOCIATION 





M. E. HOLDERNESS, 


Assistant Cashier Third National Bank, St. Louis. 


The recently organized Financial Adver- 
tisers Association made formal adoption of 
its constitution and by-laws at St. Louis, 
in December, and elected officers to serve 
until the annual meeting in June, 1915, to 
be held at Philadelphia, in conjunction with 
the convention with the Associated Adver- 
tising Clubs. Mr. John Ring, Jr., Publicity 
Manager of the Mercantile Trust Company 
of St. Louis was elected president of the new 
Association. 

The essential object of the association is 
co-operation among financial advertising men 
and mutual aid in disposing of the advertis- 
ing problems with which they are confronted. 
The idea originated with Mr. M. E. Holder- 
ness, assistant cashier of the Third National 
Bank of St. Louis, and through Mr. Ring a 
Financial Advertisers’ Departmental was 
inaugurated at the last annual meeting of 
the Associated Clubs in Chicago. 


That the Association is destined for suc- 
cess is indicated by the manner in which 
memberships are coming in. It is con- 
fidently believed that the June convention 
will be opened with a membership of not 
less than 250 banks and trust companies. 


WHAT THE ASSOCIATION IS 

The Financial Advertisers’ Association is 
composed of men connected with banks, 
trust companies and investment banking 
institutions throughout the United States. 
The advertising or publicity manager or any 
official of a bank, trust company or invest- 
ment banking firm or institution shall be 
eligible to membership, provided such in- 
dividual, and institution represented by him, 
shall, in the application for membership, 
subscribe to the Standards of Practice of 
this Association and give evidence of ad- 
herence to these Standards. 





JOHN RING, JR., 


Publicity Manager Mercantile Trust Company, St. Louis. 
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RESERVE AGENTS APPROVED IN DECEMBER. 


The following banks were approved as Reserve Agents in December: 

Chase National Bank, New York, for Second National Bank, Nazareth, Pa, 

Chatham & Phenix National Bank, New York, for Northwestern Bank, Min- 
neapolis, Minn. 

Hanover National Bank, New York, for Arkansas Nat. Bank, Marshal], Ark. 

Liberty National Bank, New York, for First Nat. Bank, Venice, Cal., Nassau 
Nat. Bank, Bklyn, New York. 

Mechanics and Metals National Bank, New York, for Stockyards Nat. Bank, 
Missouri; Otoe County Nat. Bank, Nebraska City, Neb.; German Nat. Bank, Vic- 
toria, Kan.; Park Nat. Bank, Kansas City, Mo.; First Nat. Bank, Coleridge, Neb. ; 
First Nat. Bank, Jefferson, Iowa; First Nat. Bank, Oldham, 8. D. 

National Bank of Commerce, New York, for First Nat. Bank, E] Dorado, Tex.; 
Bank of Pittsburgh Nat. Association, Pittsburgh, Pa.; First Nat. Bank, Lake 
City, Fla.; First Nat. Bank, Eagle Lake, Tex.; Central Nat, Bank, Junction City, 
Kans. 


Continental & Commercial Bank, Chicago, Ill., for German Nat. Bank of 
Northern Kansas, Beloit, Kans.; First Nat. Bank, St. Maries, Idaho. 


Corn Exchange National Bank, Philadelphia, Pa., for Bank of Mobile Nat. 
Banking Association, Mobile, Ala. 


Pailadelphia National Bank, Philadelphia, Pa., for Nat. Exchange Bank, 
Roanoke, Va. 

Third National Bank, St. Louis, Mo., for City Nat. Bank, San Saba, Tex. 

First & Security National Bank, Minneapolis, Minn., for Nat. Bank of Larimore, 


Union National Bank, Cleveland, Ohio, for Buckeye Nat. Bank, Lindlay, Ohio, 


COLLECTIONS OUTSIDE OF NEW YORK. 


Mr. James S. Alexander, Chairman, Clearing House Committee sent out the 
following letter on December 30th, 1915. 

We beg to advise you that at a meeting of the Clearing House Committee, held on 
the 29th inst., Section 2 of the Rules and Regulations regarding collections outside the 
City of New York, was amended to read as follows :— 

**Sec. 2. For items collected for the accounts of, or in dealings with, the 
Governments of the United States, the State of New York, or the City of New York, 
for items oo in the Cities of Boston, Mass.; Providence, R. I.; Albany, N. Y.; 
Troy, N. Y.; Jersey City, N. J.; Bayonne, N. J.; Hoboken, N. J.; Newark, N. J.; 
Philadelphia, Pa.; Baltimore, Md.; and for items payable only at any bank or trust 
company which has already filed or may hereafter file an agreement in writing with the 
Manager of the New York Clearing House Association, signed by one of its officers, to 
remit in New York Clearing House funds at par on the day of receipt thereof for all 
cash items properly drawn on it, transmitted by the Collection Department, so that such 
remittances will be received at the Clearing House in time to be cleared in the regular 
morning exchanges of the following day, and for all items (whether such items are 
collected through the Federal Reserve Bank of New York or otherwise) which the 
Federal Reserve Bank of New York shall have notified the Manager of the New York 
Clearing House Association it will receive from its members for immediate credit at par, 
the charge shall in all cases be discretionary with the collecting bank.” 

In accordance with the terms of the amended action, banking institutions located 
at points sufficiently near to this city to permit of mail matter arriving here not later 
than 8 o'clock A. M. on the day after posting, upon filing the necessary agreements, will 
be added to the Collection Department ‘‘ discretionary ” list and checks on such institu- 
tions will be collected through the Department. 

Blank forms of agreement may be obtained at the Clearing House and will be 
mailed to banks and trust companies interested, upon application. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the week ending January 16, 1915, and January 15, 1916, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year : wef 


| 
BANK. 


Members of Federal 
Reserve Bank. 
Bank of N. Y. N. B.A... 

Merchants’ National 
Mechanics & Metals Nat.. 
National City 

Chemical National....... 
A:lantic National 
Nat.Butchers & Drovers. . 
American Exchange Nat. 
Nat. Bank of Commerce.. 
Chatham & Phenix Nat... 
Hanover National........ 
Citizen’s Central National 
Market & Fulton Nat. ... 
Importers & Traders Nat. 
National Park 

East River National 
Second National 

First National 

Irving National 

N. Y. County National... 
Chase National 

Lincoln National 

Garfield National 

Fifth National 

Seaboard National 
Liberty National 

Coal & Iron Nat’! Bank .. 
Union Exchange Nat.. .. 
Nassau Nat. Bank, Bklyn. 
Broadway Trust Co 


State Banks Not 
Members of Federal 
Reserve Bank. 
Bank of the Manhattan Co. 
Bank of America......... 

Greenwich 


Metropolitan Bank 

Corn Exchange 

Bowery 
German-American 

Fifth Avenue 

German Exchange 
Germania 

Bank of the Metropolis. . . 
West Side Bank 

N. Y. Produce Exchange. 
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Loans and 


Discounts 
Average, 
1915. 


Loans and 
Discounts 
Average. 


Legal Net 
Deposits 
Average, 





23,743,000 
82,629,000 
23,089,000 


8,447,000 | 


27,638,000 
101,347,000 
1,754,000 
15,679,000 
119,479,000 
47,710,000 
10,357,000 
111,676,000 
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Legal Net 
Deposits 
Average. 

1916. 


Deposits. 
Per Cent 


0. 
Inc. Dec. 





$36,654,000 
31,973,000 
142,938,000 
470,102,000 
35,843,000 


141,010,000 
28,125,000 
0 000 


E 


23388 22258 


= me Neh: 
Mero AWNUI: 


nurs 
=8 

_ 

as 


nN 
= 


oe 
om 
& 


nw Bo 
ERE 


wun o = 
SSQI8S 8 


- 


— 
> PAW 


xe 
EERE 





ee ., 


Nh 
an. 
WNwONnNNM 


w 


—_ 


Bo 
wn © MI NAwWA: 





f 





